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IN THE SUPREME COURT OF THE
STATE OF IDAHO
)
)
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)
)
)
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)
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)
)
)
)
)

WHITNEY L. BRIGHT,
Plaintiff-Appellant,
-vsROMAN MAZNIK, and NATALYA K.
MAZNIK, husband and wife,
Defendants-Respondents,
and
JAMES R.THOMAS and KATHERINE L.

THOMAS,
Defendants.

Supreme Court No. 44129-2016

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE THOMAS J. RYAN, Presiding
Jed W. Manwaring, ISB No. 3040, EVANS KEANE LLP
1161 West River Street, Ste. 100, PO Box 959, Boise, Idaho 83701-0959
Attorney for Appellant

Gary Montgomery, MONTGOMERY LAW,
13965 W. Chinden Blvd. Ste. 115, Boise, Idaho 83713
Attorneys for Respondents
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Date: 7/29/2016

Third Judicial District Court - Canyon County

Time: 01 :29 PM

ROA Report

Page 1 of 3

User: WALDEMER

Case: CV-2014-0009957-C Current Judge: Thomas J Ryan
Whitney L Bright vs. James R Thomas, etal.

Whitney L Bright vs. James R Thomas, Roman Maznik, Natalya K Maznik, Katherine L Thomas

Personal Injury
Date
9/25/2014

Judge
'New Case Filed-Personal Injury

Thomas J Ryan

Filing: AA- All initial civil case filings in District Court of any type not listed in Thomas J Ryan
categories E, F and H(1) Paid by: Manwaring, Jed W (attorney for Bright,
Whitney L) Receipt number: 0059121 Dated: 9/25/2014 Amount: $221.00
(Check) For: Bright, Whitney L (plaintiff)
Complaint Filed

Thomas J Ryan

Summons Issued

Thomas J Ryan

10/14/2014

Affidavit Of Service-James 10-5-14

Thomas J Ryan

11/10/2014

Filing: 11 - Initial Appearance by persons other than the plaintiff or petitioner Thomas J Ryan
Paid by: Pope, Michael A (attorney for Maznik, Natalya K) Receipt number:
0068146 Dated: 11/12/2014 Amount: $136.00 (Check) For: Maznik,
Natalya K (defendant) and Maznik, Roman (defendant)
Notice Of Appearance of Roman Maznik and Natalya K Maznik
Only-Michael Pope
, Defendants Roman Maznik and Natalya K Mazniks Answer to Complaint
and Demand for Jury Trial

Thomas J Ryan
Thomas J Ryan

Affidavit-10-24-14 Natalya

Thomas J Ryan

Affidavit-10-24-14 Roman

Thomas J Ryan

12/10/2014

Notice Of Service

Thomas J Ryan

1/5/2015

Notice Of Taking Deposition and Request for Production of Documents

Thomas J Ryan

1/16/2015

Notice Of Service of Defendants Roman Maznik and Natalya K. Maznik's
Answer and Responses to Plaintiff's First Set of Interrogatories, Requests
for Production and Request for Admissions to Defendants Roman and
Natalya Maznik

Thomas J Ryan

Notice Of Service of Defendant's Maznik's First Set of Interrogatories and
Request for Production of Documents to Plaintiff

Thomas J Ryan

2/24/2015

Notice Of Service (fax)

Thomas J Ryan

3/30/2015

Application for Default of James R Thomas

Thomas J Ryan

Affidavit of Failure to Plead or Otherwise Defend

Thomas J Ryan

3/31/2015

Order for Default of James R Thomas

Thomas J Ryan

4/15/2015

Motion for Summary Judgment (Def Maznik

Thomas J Ryan

Affidavit of Michael A Pope in support of Motion for Summary Judgment

Thomas J Ryan

Memorandum in support of Motion for Summary Judgment

Thomas J Ryan

Notice Of Hearing 5-14-15

Thomas J Ryan

Hearing Scheduled (Motion Hearing 05/14/2015 09:00 AM) Def Motion
Sum Judgment

Thomas J Ryan

4/27/2015

Stipulation to Amend Complaint (w/order)

Thomas J Ryan

4/28/2015

Order Granting Plaintiff's Motion to Amend Complaint

Thomas J Ryan

4/30/2015

Pit Motion to Amend Complaint (fax

Thomas J Ryan

Pit Motion to Vacate Summary Judgment hearing (fax

Thomas J Ryan

Affidavit of Plaintiff's Counsel in Support of Motion to Vacate Hearing on
Summary Judgment (Fax)

Thomas J Ryan

11/12/2014
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Case: CV-2014-0009957-C Current Judge: Thomas J Ryan

Whitney L Bright vs. James R Thomas, etal.
Whitney L Bright vs. James R Thomas, Roman Maznik, Natalya K Maznik, Katherine L Thomas

Personal Injury
Date

Judge

4/30/2015

Notice Of Hearing - 05.14.15 (Fax)

Thomas J Ryan

5/8/2015

Defendant's Maznik's Partial Non-Objection to Plaintiffs Motion to vacate
Summary Judgment Hearing and Partial Objection to Plaintiffs Motion to
Vacate Summary Judgment Hearing (fax)

Thomas J Ryan

5/14/2015

Hearing result for Motion Hearing scheduled on 05/14/2015 09:00 AM:
Hearing Held

Thomas J Ryan

Hearing result for Motion Hearing scheduled on 05/14/2015 09:00 AM:
Motion Granted - motion to amend complaint & motion to continue

Thomas J Ryan

Hearing Scheduled (Motion Hearing 06/18/2015 09:00 AM) Def motion for Thomas J Ryan
summary judgment
First Amended Complaint Filed

Thomas J Ryan

Another Summons Issued

Thomas J Ryan

6/1/2015

Defendants Roman Maznik and Nataly K. Maznik's Answer to First
Amended Complaint and Demand for Jury Trial

Thomas J Ryan

6/4/2015

Motion to strike protions of affidavit of Michael Pope

Thomas J Ryan

6/5/2015

Notice Of Hearing 6-18-15

Thomas J Ryan

6/8/2015

Memorandum in Opposition to Defendants Motion for Summary Judgment Thomas J Ryan

5/20/2015

Affidavit of Whitney L Bright

Thomas J Ryan

Reply Brief to memorandum in Opposition to Defendants' Motion for
Summary Judgment

Thomas J Ryan

Affidavit of Michael A Pope in Support of Reply Brief to Memorandum in
Opposition to Defendants' Motion for Summary Judgment

Thomas J Ryan

Hearing result for Motion Hearing scheduled on 06/18/2015 09:00 AM:
Hearing Held - under advisement

Thomas J Ryan

Hearing result for Motion Hearing scheduled on 06/18/2015 09:00 AM:
District Court Hearing Held
Court Reporter: Kim Saunders
Number of Transcript Pages for this hearing estimated: less than 100

Thomas J Ryan

Affidavit of Janette Endecott

Thomas J Ryan

For Information Prior To This Date See Case File. Volume II started

Thomas J Ryan

7/17/2015

Memorandum Decision Upon Defendants' motion for summary judgment

Thomas J Ryan

7/27/2015

Notice of Change of Counsel-Wayne Watson

Thomas J Ryan

8/7/2015

Application for Default of Katherine L Thomas

Thomas J Ryan

Affidavit for Failure to Plead or Otherwise Defend of Katherine L Thomas

Thomas J Ryan

8/18/2015

Order of Default of Katherine L. Thomas

Thomas J Ryan

3/3/2016

Notice Of Proposed Dismissal Issued

Thomas J Ryan

3/7/2016

Defendant's Mazniks' Motion for Judgment and Certification of Dismissal of Thomas J Ryan
Defendants Roman Maznik and Natalya Maznik (w/order)

3/10/2016

Judgment of Dismissal-against Roman and Natalya Maznik

Thomas J Ryan

Civil Disposition Judgment of Dismissal entered for: Maznik, Natalya K,
Defendant; Maznik, Roman, Defendant; Bright, Whitney L, Plaintiff. Filing
date: 3/10/2016

Thomas J Ryan

6/9/2015

6/18/2015
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Case: CV-2014-0009957-C Current Judge: Thomas J Ryan

Whitney L Bright vs. James R Thomas, etal.
Whitney L Bright vs. James R Thomas, Roman Maznik, Natalya K Maznik, Katherine L Thomas

Personal Injury
Date
3/21/2016

3/24/2016

4/20/2016

Judge
Motion to retain case (Fax) (no order)

Thomas J Ryan

Motion for Entry of Judgment (w/order)

Thomas J Ryan

Affidavit of Whitney L Bright in Support of Motion for Entry of Judgment

Thomas J Ryan

Judgment -against James and Katherine Thomas $25,000.00 (Dismissed
with Prej against Defendants Roman and Natalya Maznik

Thomas J Ryan

Civil Disposition Judgment entered for: Thomas, James R, Defendant;
Thomas, Katherine L, Defendant; Bright, Whitney L, Plaintiff. Filing date:
3/24/2016

Thomas J Ryan

Case Status Changed: Closed

Thomas J Ryan

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
Thomas J Ryan
by: Manwaring, Jed W (attorney for Bright, Whitney L) Receipt number:
0024571 Dated: 4/20/2016 Amount: $129.00 (Check) For: Bright, Whitney
L (plaintiff)
Bond Posted - Cash (Receipt 24574 Dated 4/20/2016 for 300.00) $100 for
record, $200 for transcript

Thomas J Ryan

Case Status Changed: Closed pending clerk action

Thomas J Ryan

Notice of Appeal

Thomas J Ryan

Appealed To The Supreme Court

Thomas J Ryan

5/9/2016

S C - Order Conditionally Dismissing Appeal

Thomas J Ryan

5/10/2016

Amended Notice of Appeal

Thomas J Ryan

6/3/2016

S C - Order Withdrawing Conditional Dismissal of Appeal

Thomas J Ryan

4

'

.
Jed W. Manwaring ISB #3040
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
e-mail: jmanwaring@evanskeane.com

F I A.k

ji)9,.M.

SEP 25 2014
CANYON COUNTY CLERK
C LAKE, DEPUTY

Attorneys for the Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEYL. BRIGHT,

Case No.

(!lJ /lj-995(

Plaintiff,
vs.
COMPLAINT
JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATAL YAK. MAZNIK,
husband and wife,
Defendants.

The Plaintiff Whitney L. Bright alleges as follows:
1.

Plaintiff Whitney L. Bright is a resident of Boise, Idaho.

2.

Defendant James R. Thomas is a resident of Nampa, Canyon County, Idaho.

3.

Defendants Roman Maznik and Natalya K. Maznik are husband and wife who

own real property commonly known as 813 Heartland Court, Nampa, Idaho.
4.

Venue is proper in Canyon County, Idaho because the dog attack injury from

which this cause of action arises occurred in Canyon County, Idaho.
GENERAL ALLEGATIONS

5.

The Defendant Thomas owns a large dog of the German Shepherd breed ( "the

Dog"), which currently is approximately six and a half (6 ~) years old.

COMPLAINT - 1

5

JUDGE
THOMAS J. RYAN

6.

Defendant Thomas lives with the Dog at his residence located at 813 Heartland

Court, Nampa, Idaho.
7.

The Dog is "Protective Trained." The Defendant Thomas had actual knowledge

that the Dog had violent propensities and is a danger to other persons. Defendant Thomas did
not keep the Dog reasonably and properly confined.
8.

Defendants Mazniks are owners of the property wherein Defendant Thomas

resides and knew or should have known that the occupant of the residence was harboring the
dangerous Dog.
9.

On January 21, 2014, the Plaintiff Bright rang the doorbell of the Defendant's

home. The Defendant opened the door to speak with her, while attempting to block the Dog,
who was barking and agitated. The Defendant Thomas failed to restrain the Dog which exited
the residence.
10.

The Dog viciously lunged forward biting and ripping at Plaintiffs forearm and

tearing at her flesh. The Dog's grip tore a gouge in her arm and left flesh oozing and protruding
from the wound. After unlocking from her arm, the Dog bit into her inner thigh and would not
release until she was able to hit the Dog on the head.
11.

The Defendant Thomas could not restrain the Dog by command. Plaintiff was

forced to jump behind Defendant while in the doorway of the house for protection from the Dog.
12.

Bright was taken to the hospital and treated for her injuries. Bright has incurred

severe pain and suffering with medical procedures and medical expenses. In addition, Bright is
left with large permanent scars.
13.

The subsequent police investigation revealed that the Dog had not had its rabies

vaccination despite the fact that the Dog is over six years old. The Defendant James was

COMPLAINT - 2

6

required to quarantine the Dog.
14.

The above factual allegations are applicable to, and incorporated by reference in,

all Counts below.
COUNT ONE -PER SE STATUTORY LIABILITY
UNDER CANYON COUNTY CODE

15.

The Defendants had a duty under the Canyon County Code and Nampa City Code

to keep the Dog restrained and controlled at all times.

As an owner of a vicious Dog and the

owners of the property on which the Dog was kept, the Defendants have a duty to keep the Dog
under control either by command or restraint at all times. The Defendants also had a duty to
ensure the Dog was properly vaccinated and licensed at all times.
16.

The Canyon County Code and Nampa City Code contain the above restrictions

for the protection of all citizens in Canyon County and within the City of Nampa, including
Bright.
17.

Defendants violated their obligations and duties under the Canyon County Code

and Nampa City Code in regards to the Dog on January 21, 2014, for which Defendants should
be held per se liable.
18.

As a proximate result of Defendants' statutory violations and per se liability,

Plaintiff has suffered severe injuries, pain and suffering, past medical expenses, future medical
expenses, and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding
the jurisdictional amount of $10,000.
COUNT TWO - STRICT LIABILITY

19.

The Defendant Thomas was the owner of the Dog which had a vicious nature,

disposition, and propensity, which was known or should have been known by the Defendant.

COMPLAINT - 3

7

20.

The Defendants Mazniks are the owners of the property harboring the Dog with

the vicious nature, disposition, and propensity. The Defendants knew or should have known the
Dog had a vicious nature, disposition, and propensity.
21.

On January 21, 2014, the Dog did in fact attack unprovoked by Bright and maim

Bright for which the Defendants should be held strictly liable.
22.

As a proximate result, Plaintiff has suffered severe injuries, pain and suffering,

past medical expenses, future medical expenses, and permanent disfigurement, entitling Plaintiff
to damages in an amount exceeding the jurisdictional amount of $10,000.
COUNT THREE - NEGLIGENCE

23.

Defendants had a duty to use reasonable care in the control of the Dog to protect

and safeguard Plaintiff from attacks by the Dog.
24.

On January 21, 2014, Defendants breached their duty to Plaintiff by failing to

restrain, either physically or by command, the Dog prior to opening the door; by failing to place
the Dog in a confined and protected enclosure prior to opening the door; by allowing the Dog to
escape the home and attack Bright; or by failing to take any other actions to secure and protect
the public against the Dog's attacks.
25.

As a proximate result of Defendants' breach of duties, Plaintiff has suffered

severe injuries, pain and suffering, past medical expenses, future medical expenses, lost income
and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding the
jurisdictional amount of $10,000 but not exceeding $25,000 which figure does not include
attorney fees claimed pursuant to Idaho Code §12-120(4) which will be claimed in addition to
the $25,000.
WHEREFORE, Plaintiff demands judgment for damages against the Defendants, joint

COMPLAINT - 4

8

-- --

-------------------------------,

and severally, in an amount to be proven at trial, plus attorneys fees and costs, or in the event of
default attorneys fees and costs of not less than $8,333; and such other relief as the court deems
just.
DEMAND FOR JURY TRIAL
Plaintiff demands a trial by jury of all issues so triable by a Jury of not less than twelve ( 12).
DATED this

z3 day of September, 2014.
EV ANS KEANE

LLP

anwaring, Of the Firm
s for the Plaintiff

COMPLAINT - 5
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•

1

2

NOV 1 0 2014

3
4

5
6

_F_A.k ~5t2M.
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208)914-0328
Facsimile: (877) 294-9510

7

Attorney for Defendants Maznik
8
9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12
13

16
17

CV-2014-9957

DEFENDANTS ROMAN MAZNIK AND
NATALYA K. MAZNIK'S ANSWER TO
COMPLAINT AND DEMAND FOR
JURY TRIAL

Plaintiff,

14

15

Case No.

WHITNEY L. BRIGHT,

V.

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

18
19

Defendants.

20

COMES NOW the above-named defendants, Roman Maznik and Natalya K.
21
22

Maznik, by and through their attorney of record, Michael A. Pope, and without admitting any

23

liability or damages to Plaintiff and without assuming the burden of proof as to any issue in·this

24

litigation, and for an answer to the Complaint on file herein admits, denies, and alleges as

25

follows:
26

27

28

FIRST DEFENSE
The Complaint fails to state a claim upon which relief may be granted.

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO'' .
COMPLAINT AND DEMAND FOR JURY TRIAL - 1

10

1

SECOND DEFENSE

2
3

4

1.

Defendants Roman Maznik and Natalya K. Maznik deny each and every

allegation of the Complaint not specifically admitted herein.

5

With regard to paragraph 1 of Plaintiff's Complaint, Defendants Roman
6
7

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief

8

as to the truth of the allegations contained therein, and therefore deny the same.

9

3.

With regard to paragraph 2 of Plaintiff's Complaint, Defendants Roman

10

Maznik and Natalya K. Maznik admit each and every allegation contained therein.
11

12
13

14

15

4.

With regard to paragraph 3 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik admit each and every allegation contained therein.

5.

With regard to paragraph 4 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik admit each and every allegation contained therein.

16

6.

With regard to paragraph 5 of Plaintiff's Complaint, Defendants Roman

17

18
19
20

Maznik and Natalya K. Maznik admit each and every allegation contained therein.

7.

With regard to paragraph 6 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik admit each and every allegation contained therein.

21

8.

With regard to paragraph 7 of Plaintiff's Complaint, Defendants Roman

22
23

Maznik and Natalya K. Maznik assert that there are no allegations regarding these answering

24

Defendants to which they can admit or deny because this paragraph contains allegations only

25

related to defendant James R. Thomas. If there are any allegations within this paragraph 7 which

26

require a response from these answering Defendants, Defendants Roman Maznik and Natalya K.

27

Maznik deny each and every allegation contained therein.
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO/
COMPLAINT AND DEMAND FOR JURY TRIAL - 2

11

1

2
3
4

9.

With regard to paragraph 8 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik admit that they are owners of the property wherein defendant
James R. Thomas resides. Defendants Roman Maznik and Natalya K. Maznik deny all other

5

allegations contained within this paragraph 8.
6
7
8
9

10.

With regard to paragraph 9 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief
as to the truth of the allegations contained therein, and therefore deny the same.

10

11.

With regard to paragraph 10 of Plaintiffs Complaint, Defendants Roman

11

12

13
14
15

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief
as to the truth of the allegations contained therein, and therefore deny the same.
12.

With regard to paragraph 11 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief

16

as to the truth of the allegations contained therein, and therefore deny the same.
17
18
19
20

13.

With regard to paragraph 12 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief
as to the truth of the allegations contained therein, and therefore deny the same.

21

14.

With regard to paragraph 13 of Plaintiffs Complaint, Defendants Roman

22
23

24

25

26

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief
as to the truth of the allegations contained therein, and therefore deny the same.

15.

With regard to paragraph 14 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik replead and reallege each and every admission, denial, and

27

28

defense pied in answering paragraphs 1 to 13 of Plaintiffs Complaint.

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO ~·,i.. ·
COMPLAINT AND DEMAND FOR JURY TRIAL· 3

12

1

2
3
4

16.

With regard to paragraph 15 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik: deny each and every allegation contained therein.
17.

With regard to paragraph 16 of Plaintiffs Complaint, Defendants Roman

5

Maznik and Natalya K. Maznik deny each and every allegation contained therein.
6

7

a
9

18.

With regard to paragraph 17 of Plaintiffs Complaint, Defendants Roman

Maznik and Natalya K. Maznik deny each and every allegation contained therein.
19.

With regard to paragraph 18 of Plaintiffs Complaint, Defendants Roman

10

Maznik and Natalya K. Maznik: deny each and every allegation contained therein.
11

12

20.

With regard to paragraph 19 of Plaintiff's Complaint, Defendants Roman

13

Maznik and Natalya K. Maznik assert that there are no allegations regarding these answering

14

Defendants to which they can admit or deny because this paragraph contains allegations only

15

related to defendant James R. Thomas. If there are any allegations within this paragraph 19

16

which require a response from these answering Defendants, Defendants Roman Maznik and
17

18
19
20

Natalya K. Maznik deny each and every allegation contained therein.
21.

With regard to paragraph 20 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik admit that they are the owners of the property and deny all other

21

allegations contained within this paragraph 20.
22
23

22.

With regard to paragraph 21 of Plaintiff's Complaint, Defendants Roman

24

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief

25

as to the truth of the allegations contained therein, and therefore deny the same.

26

23.

With regard to paragraph 22 of Plaintiff's Complaint, Defendants Roman

27

Maznik and Natalya K. Maznik are without knowledge or information sufficient to form a belief
28

as to the truth of the allegations contained therein, and therefore deny the same.

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER T~<- ··
COMPLAINT AND DEMAND FOR JURY TRIAL - 4

13

1
2
3
4

24.

With regard to paragraph 23 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik deny each and every allegation contained therein.
25.

With regard to paragraph 24 of Plaintiff's Complaint, Defendants Roman

5

Maznik and Natalya K. Maznik deny each and every allegation contained therein.
6
7
8

26.

With regard to paragraph 25 of Plaintiff's Complaint, Defendants Roman

Maznik and Natalya K. Maznik deny each and every allegation contained therein.

,9

THIRD DEFENSE

10

Defendants Roman Maznik and Natalya K. Maznik owe no duty to Plaintiff as
11

12
13

landlords of the subject property as it relates to any actions, inactions, or negligence of codefendant James R. Thomas, their tenant, and/or his dog.

14
15

FOURTH DEFENSE
Plaintiff's injuries and damages, if any, were proximately caused by the

16

negligence of the Plaintiff, and damages (if any) are to be apportioned according to the relative
17
18
19
20

fault of the parties.
FIFTH DEFENSE
Plaintiff's damages, if any, were proximately caused by the superseding,

21

intervening negligence, and omissions or actions, of other third persons, including but not limited
22
23

to co-defendant James R. Thomas, and any negligence or breach of duty on the part of

24

Defendants Roman Maznik and Natalya K. Maznik, if any, was not a proximate cause of the

25

alleged loss to Plaintiff. In asserting this defense, Defendants Roman Maznik and Natalya K.

26

Maznik do not admit to any negligence or blameworthy conduct.

27
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO, ..,
COMPLAINT AND DEMAND FOR JURY TRIAL - 5

14

1

SIXTH DEFENSE

2
3
4

Plaintiff has, and continues to have, the ability and opportunity to mitigate the
damages alleged with respect to the subject matter of this action, and has failed to mitigate said

5

damages, if any were in fact incurred.
6

SEVENTH DEFENSE

7
8

9

Plaintiff has waived, or by their conduct is estopped from asserting, the causes of
action contained in the Complaint.

10

EIGHTH DEFENSE
11

12

Plaintiffs injuries and/or damages, if any, are the result of preexisting and/or

13

subsequent conditions and/or accidents, and are not the responsibility of Defendants Roman

14

Maznik and Natalya K. Maznik.

15

NINTH DEFENSE

16

Other third persons, not in Defendants Roman Maznik and Natalya K. Maznik's
17
18

control, including but not limited to defendant James R. Thomas, were guilty of negligent and

19

careless misconduct at the time of and in connection with the matters and damages alleged,

20

which misconduct on their part proximately caused and/or contributed to said events and

21

Plaintiff's resultant damages, if any.
22

TENTH DEFENSE

23

24

25

Plaintiff is not the real party in interest as respects all or a part of the claims raised
in the Complaint.

26

27
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER To·.
COMPLAINT AND DEMAND FOR JURY TRIAL - 6

15

1

ELEVENTH DEFENSE

2

3
4

Discovery that is yet to commence may disclose the existence of further and
additional defenses. Defendants Roman Maznik and Natalya K. Maznik therefore reserve the

5

right to seekleave of this Court to amend this Answer if and when appropriate.
6
7

WHEREFORE, Defendants Roman Maznik and Natalya K. Maznik pray that

8

Plaintiff take nothing by the Complaint, that the same be dismissed, and that Defendants Roman

9

Maznik and Natalya K. Maznik be awarded costs of suit and attorney fees, and such other and

10

further relief as the Court deems just and proper.
11

CAVEAT

12

13

Defendants Roman Maznik and Natalya K. Maznik, by virtue of the foregoing

14

assertions and defenses, do not assume a burden of proof not otherwise imposed upon

15

Defendants Roman Maznik and Natalya K. Maznik by applicable law.

16

JURY DEMAND

17
18
19

Defendants Roman Maznik and Natalya K. Maznik demand a trial by jury
pursuant to IDAHO R. CIV. P. 38(b).

20

21

Dated this 1!!!__day of _N_o_v_em_be_r_ _ _ _ _ 2014.

22
23

24

25

MICHAEL A. POPE
Attorney for Defendants Maznik

26
27
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO:,,
COMPLAINT AND DEMAND FOR JURY TRIAL - 7

16

•

1

CERTIFICATE OF SERVICE

2
3

4

I HEREBY CERTIFY that on this 5th day of November 2014, I caused a true and correct
copy of the DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER

5

TO COMPLAINT AND DEMAND FOR JURY TRIAL to be served by the method indicated
6
7

8
9

10

below and addressed to:
Jed W. Manwaring
EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

_xx_

U.S. Mail
Hand Delivery
Overnight mail
Facsimile

11

12
13

14
15
16

17
18
19
20
21
22

23

24
25
26
27

28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO .
COMPLAINT AND DEMAND FOR JURY TRIAL - 8

17

e_F__,-A.~ ®9M.
MAR 3 0 2015

Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
e-mail: jmanwaring@evanskeane.com

CANYON COUNTY
J HEIDEMAN, DE,fu~K

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957

Plaintiff,

APPLICATION FOR DEFAULT
OF JAMES R. THOMAS

vs.
JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

TO:

CLERK OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Pursuant to Rule 55 and based upon the Affidavit of Failure to Plead or Otherwise

Defend, filed concurrently herein, Plaintiff requests the court to enter the default of the abovenamed Defendant, James R. Thomas, for failure to plead, answer or otherwise defend as required
by law. Plaintiff further submits the proposed Default Judgment to the court for execution and
filing.
I certify that the name of the party against whom the judgment is requested and the last
known address most likely to obtain notice is:
James R. Thomas
813 Heartland Ct.
Nampa, ID 83651

APPLICATION FOR DEFAULT OF JAMES R. THOMAS

18

I

DATED this _fl day of March 2015.
EVANS KEANE LLP

...
. Manwaring, Of the Finn
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2 ( day of March, 2015, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:
Michael A. Pope
1000 SW Broadway, Ste. 1080
Portland, OR 97205

['Y(J.S. Mail
[] FAX
(877)294-9510
[ ] Overnight Delivery
[ ] Hand Delivery

APPLICATION FOR DEFAULT OF JAMES R. THOMAS

19

2

1

2
3

4
5

6

F l~~o 1:1.M.

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

MR 152011
CANYON OOUNT'V OI.IPIK

T. CAAWPORO, D!flUTV

7

Attorney for Defendants Maznik
8

9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12
13

16

17

CV-2014-9957

MOTION FOR SUMMARY JUDGMENT

Plaintiff,

14
15

Case No.

WHITNEY L. BRIGHT,

v.
JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

18
19

Defendants.

20

COMES NOW defendants Roman Maznik and Natalya K. Maznik, by and through their
21
22

attorney of record, Michael A. Pope, and hereby move the Court to dismiss them from this action

23

with prejudice as a matter of law.

24

This Motion is based on IDAHO R. C1v. P. 56(c) and on the grounds that defendants

25

Roman Maznik and Natalya K. Maznik as a matter of law have not statutory or common law duty
26
27

28

with regards to the dog owned by defendant James R. Thomas while Mr. Thomas was a tenant of
real property owned by defendants Roman Maznik and Natalya K. Maznik including the alleged
January 21, 2014, incident that is the subject of this litigation.. There is no genuine issue as to

MOTION FOR SUMMARY JUDGMENT - 1

20

1
2

any material fact that defendants Roman Maznik and Natalya K. Maznik owed a duty to Plaintiff

3

or that they are strictly liable for Plaintiff's claimed injuries and damages in the above action.

4

This Motion is supported by the contemporaneously-filed Affidavit of Michael A. Pope in

5

Support of Motion for Summary Judgment and Memorandum in Support of Motion for Summary
6
7
8
9

Judgment.
Defendants Roman Maznik and Natalya K. Maznik respectfully request that the Court
dismiss them from the above action and with prejudice as a matter of law.

10

ORAL ARGUMENT ON THIS MOTION IS RESPECTFULLY REQUESTED.
11

12

Dated this 15th day of _A_._p_ri_l_ _ _ _ _ _ 2015.

13

14

MICHAEL A. p PE
Attorney for Defendants Maznik

15
16

CERTIFICATE OF SERVICE

17
18

I HEREBY CERTIFY that on this 15th day of April 2015, I caused a true and correct

19

copy of the MOTION FOR SUMMARY JUDGMENT to be served by the method indicated
20
21

22
23
24

25

below and addressed to:
Jed W. Manwaring
Judy L. Geier
EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

xx

U.S. Mail
Hand Delivery
Overnight mail
Facsimile-208-345-3 514

26

27
28

Michael A. Pope

MOTION FOR SUMMARY JUDGMENT - 2

21

1
2

-·_F_I_A1: '~? qM.

3
4
5
6

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

APR 15 2015
CANYON COUNTY CLEAt<
T. CFIAWFORD, DEPUTY .

7

Attorney for Defendants Maznik
8
9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12
13

Plaintiff,

14

15
16

17

Case No.

WHITNEY L. BRIGHT,

CV-2014-9957

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

v.
JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

18
19

Defendants.

20

FACTS
21
22

Defendants Roman Maznik and Natalya K. Maznik are the owners of real property in Canyon

23

County, Idaho identified as 813 Heartland Court, Nampa, Idaho. See Complaint,, 8, and Answer to

24

Complaint and Demand for Jury Trial (hereinafter "Answer"), , 9. Cash:flow Management is the

25

agent of defendants Roman Maznik and Natalya K. Maznik by virtue of a Property Management
26
27
28

Agreement signed by defendant Roman Maznik and Trina Neddo. Affidavit of Michael A. Pope in
Support of Motion for Summary Judgment (hereinafter "Pope Affidavit"), ,, 5-6, and Exhibit "A" to
said Affidavit.

{") ,- .
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1
2

At the time of the January 21, 2014, incident that is the subject of this action, defendant

3

James R. Thomas was a tenant of defendants Roman Maznik and Natalya K. Maznik at the residence

4

found at 813 Heartland Court, Nampa, Idaho. On or about April 1, 2009, a Residential Lease/Rental

5

Agreement was signed by defendant James R. Thomas, Katherine Thomas, and Trina Neddo of
6
7

Cashflow Management, the agent of defendants Roman Maznik and Natalya K. Maznik. As an

8

addendum to the Residential Lease/Rental Agreement is a Pet Agreement regarding any and all pets

9

defendant James R. Thomas and Katherine Thomas would have at the residence found at 813

10

Heartland Court, Nampa, Idaho. The Pet Agreement was signed on or about April 15, 2009 by
11

12
13
14

15

defendant James R. Thomas, Katherine Thomas, and Trina Neddo of Cashflow Management, the
agent of defendants Roman Maznik and Natalya K. Maznik. See Id, ,i,i 7-10.
The above action pertains to alleged attack on or about January 21, 2014, upon Plaintiff by
one of dogs owned by defendant James R. Thomas. See Complaint, ,i,i 5, 9-11.

16

Plaintiff alleges that defendants Roman Maznik and Natalya K. Maznik have some
17

18

responsibility for this alleged attack upon Plaintiff by one of dogs owned by defendant James R.

19

Thomas. Defendants Roman Maznik and Natalya K. Maznik have been included in the allegations

20

raised by Plaintiff concerning certain duties owed to her which were allegedly breached because of

21

the alleged January 21, 2014, attack by one of dogs owned by defendant James R. Thomas. See Id,
22

23

,i,i 15-25.

24

Defendants Roman Maznik and Natalya K. Maznik have filed this Motion for Summary

25

Judgment because as owners of the residence where defendant James R. Thomas lives and houses his

26

dogs, there is no statutory or common law duty upon them with regards to persons such as Plaintiff.

27

There is no genuine issue as to any material fact that defendants Roman Maznik and Natalya K.
28

Maznik have any duty or responsibility to Plaintiff in the above matter.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2
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1
2
3

Defendants Roman Maznik and Natalya K. Maznik respectfully request that the Court
dismiss them as a matter of law from the above matter and with prejudice.

4

APPLICABLE LAW

5

IDAHO R. Civ. P. 56(c) states in pertinent part, "The judgment sought shall be rendered
6

7

forthwith if the pleadings, depositions, and admissions on file, together with the affidavits, if any,

8

show that there is no genuine issue as to any material fact and that the moving party is entitled to a

9

judgment as a matter oflaw."

10

The standard of review for a motion for summary judgment is well established in Idaho:
11

12
13

14
15
16
17
18
19

When assessing a motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party. Furthermore, the trial court must
draw all reasonable inferences in favor of the party resisting the motion.
The party moving for summary judgment initially carries the burden to establish that
there is no genuine issue of material fact and that he or she is entitled to judgment as a
matter of law. The burden may be met by establishing the absence of evidence on an
element that the nonmoving party will be required to prove at trial. Such an absence of
evidence may be established either by an affirmative showing with the moving party's
own evidence or by a review of all the nonmoving party's evidence and the contention
that such proof of an element is lacking. Once such an absence of evidence has been
established, the burden then shifts to the party opposing the motion to show, via further
depositions, discovery responses or affidavits, that there is indeed a genuine issue for
trial or to offer a valid justification for the failure to do so under JR.C.P. 56(/).

20

21
22

23
24

25
26
27

Boots v. Winters, 145 Idaho 389, 392, 179 P.3d 352, 355 (Ct. App. 2008) (internal citations omitted).

In order to survive a motion for summary judgment, the non-moving party (here,
Plaintiff) must "make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at trial."
Thus, here the [Plaintiff is] required to establish the existence of the essential elements
of negligence in order to survive the motion for summary judgment. In a negligence
action the plaintiff must establish the following elements: "(1) a duty, recognized by
law, requiring the defendant[s] (here, defendants Roman Maznik and Natalya K.
Maznik) to conform to a certain standard of conduct; (2) a breach of duty; (3) a causal
connection between the defendant[s'] conduct and the resulting injuries; and (4) actual
loss or damage."

28

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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•

1

2

Jones v. Starnes, 150 Idaho 257, 259-60, 245 P.3d 1009, 1011-12 (2011)(intemal citations

3

omitted)(parenthesis and brackets added to make case specific).

4

ARGUMENT

5

As will be shown below there is no genuine issue as to any material fact that defendants
6
7

Roman Maznik and Natalya K. Maznik (hereinafter "these Defendants") owed a duty to Plaintiff in

8

the above action. Therefore, these Defendants should be dismissed from this action with prejudice as

9

a matter of law.

10
11

A. The Analysis and Holding of the Court of Appeals of Idaho in Boots v. Winters is On Point
in this Action and there is No Duty Owed by Defendants to Plaintiff.

12

The Court of Appeals of Idaho previously decided the negligence claims raised against these

13

Defendants by Plaintiff in this action in Boots v. Winters, 145 Idaho 389, 179 P.3d 352 (Ct. App.
14
15

2008). In Boots, the Plaintiffs were attacked by a dog owned by the tenant of the Winterses, who

16

owned the property. The Bootses sued the Winterses, the Winterses filed a Motion for Summary

17

Judgment, and the District Court found in favor of the Winterses. See 145 Idaho at 391, 179 P.3d at

18

354. The Court of Appeals affirmed the District Court's decision. 145 Idaho at 396, 179 P.3d at
19
20

359.

21

The Boots decision is on point in this action and holds that there is no duty owed to Plaintiff

22

by these Defendants. Where there is no duty there is no negligence and these Defendants should be

23

dismissed from this action with prejudice as a matter of law.

24

1. There is No Duty Imposed Upon Landowners Under the Premises Liability Theory.
25

26
27

The Court of Appeals in Boots first looked at the issue of premises liability as it pertains to a
landowner's duty of care (internal citations omitted)(parenthesis and emphasis added):

28
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1
2
3

4
5

6
7

8
9

10
11

12
13

14
15
16
17
18

The Bootses assert that the Winterses had a duty, as landlords, to prohibit the
presence of Martinez's brown dog on the property because the dog became a physical
condition of the property which rendered the rented premises unsafe to third parties.
The general rule of premises liability is that one having control of the premises may
be liable for failure to keep the premises in repair. The distinction between trespassers,
licensees, and invitees is the controlling test in determining the scope and extent of the
duty of care owed by landowners to entrants. A landowner owes an invitee the duty to
keep the premises in a reasonably safe condition or to warn of hidden or concealed
dangers. A landowner is only required to share with a licensee knowledge of dangerous
conditions or activities on the land. The duty owed by a landowner to a trespasser is to
refrain from wanton or willful acts that occasion injury.
Relying on Turpen (v. Granieri, 133 Idaho 244, 248, 985 P.2d 669, 673 (1999)),
however, the Winterses assert that a landlord does not have a responsibility under a
theory of premises liability to protect third parties from activities taking place on the
rented property which in no way implicate the physical condition of the property. In
Turpen, the family of a decedent sued a landlord, contending that the landlord was
negligent with respect to known partying activities of his renters and their guests.
Referring to premises liability, our Supreme Court held that the landlord could not be
found liable, stating:
While we have previously recognized that a landlord may have
responsibilities for assuring that the rented premises are safe, we have
imposed that duty only as to the physical premises. Here, we are asked to
impose a responsibility for activities taking place on the rented property
which in no way implicate the physical condition of the house or
surrounding property.

19
20

21
22
23

We agree with the Winterses that the presence of Martinez's brown dog did not
implicate the physical condition of the premises rented to Martinez by the Winterses.
Rather, keeping the brown dog on the premises constituted an activity taking place on
the rented property. Thus, regardless of whether Landon and Carolyn Boots were
invitees, licensees or trespassers on the property, the Winterses owed them no duty
under the theory ofpremises liability to protect them from injury caused by Martinez's
dog.

24

145 Idaho at 393, 179 P.3d 356.
25

26

Following Boots, there is no duty owed to Plaintiff by these Defendants under the

27

theory of premises liability. There are no allegations in the Complaint that the residence located at

28

813 Heartland Court, Nampa, Idaho or its yard area was not in good condition. The duty to keep the

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 5
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•

1

2

dog that allegedly attacked Plaintiff on the premises is that of defendant James R. Thomas. Quoting

3

Boots above as it relates to this matter (brackets added to be case specific):

4
5
6
7

8

9

the presence of the [Thomas'] dog[s] did not implicate the physical condition of the
premises rented to [Thomas] by [these Defendants]. Rather, keeping the dog on the
premises constituted an activity taking place on the rented property. . .. [these
Defendants] owed [Plaintiff] no duty under the theory of premises liability to protect
[her] from injury caused by [Thomas'] dog.

See 145 Idaho at 393, 179 P.3d 356.
As a matter of law, there is no genuine issue of material fact that these Defendants owed a

10

duty to Plaintiff under the theory of premises liability.
11

12

2. There is No Duty of These Defendants to Exercise Ordinary Care to Protect Plaintiff
from the Thomas' Dog.

13

The Court of Appeals next addressed whether there is a general duty owed by landowners
14
15
16
17
18

regarding "dangerous animals" on their property rented to tenants.
The Bootses assert that the Winterses had a general duty to prevent dangerous
animals from being kept on the rented property. The Winterses assert that they did not
have a general duty to prevent the injuries inflicted by the brown dog because the
Winterses did not own the dog and did not possess actual knowledge that the dog had
dangerous propensities.

19
20

21
22
23

Our Supreme Court has suggested that premises liability is not the exclusive source
of duties where a landowner is involved. Instead, circumstances may give rise to a
general duty of care owed to third parties. As a general principle, every person, in the
conduct of his or her business, has a duty to exercise ordinary care to prevent
unreasonable, foreseeable risks of harm to others. However, our Supreme Court has
also made clear that not every person or entity owes a tort duty to everyone else in all
circumstances.

24
25

26
27

28

In determining whether a duty will arise in a particular context, our Supreme Court
has identified several factors to consider. The factors include the foreseeability of harm
to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of
the connection between the defendant's conduct and the injury suffered, the moral
blame attached to the defendant's conduct, the policy of preventing future harm, the
extent of the burden to the defendant and consequences to the community of imposing a
duty to exercise care with resulting liability for breach, and the availability, cost, and
prevalence of insurance for the risk involved. Where the degree or result of harm is

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 6
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1
2
3

4
5
6
7
8
9

10
11

12
13

great, but preventing it is not difficult, a relatively low degree of foreseeability is
required. Conversely, where the threatened injury is minor but the burden of preventing
such injury is high, a higher degree of foreseeability may be required. We engage in a
balancing of the harm only in those rare situations when we are called upon to extend a
duty beyond the scope previously imposed or when a duty has not previously been
recognized.
We again find Turpen instructive. As noted above, the family of a decedent in that
case, contended that the decedent's landlord was negligent with respect to known
partying activities of his renters and their guests. The decedent was a college student
who died of alcohol poisoning while a social guest at a home the landlord had leased to
two other college students. The landlord had been told of some parties held at the
house by past tenants who had been students at the college. The landlord, however, had
received no complaints about the existing lessees or their guests. The Supreme Court
concluded that, although the harm to the social guest was undoubtedly great, the
landlord's only ability to prevent the harm was by refusing to rent the premises at all.
The Court held that there was no basis for imposing a duty on the landlord to
thoroughly screen tenants or refuse to rent the premises to college students. The Court
further held that the landlord therefore had no duty under the very limited facts
presented.

14
15
16
17
18
19
20
21
22
23

24
25

26

27

In the present case, we are aware of no Idaho authority imposing a duty on a
landlord to protect third persons from a tenant's dog and, therefore, we must determine
whether a duty should be recognized on the facts presented. Based on Jack Winters'
affidavit and Martinez's deposition testimony, Martinez never informed the Winterses
of any dangerous propensities of the brown dog. Martinez asserted during the
deposition that the fence between the backyard and the alley was in good repair at the
time of the attack. Additionally, the police officer's affidavit indicates that Jason Boots
provoked the brown dog by kicking the fence and swinging his jacket at the dog. The
dog attacked Landon Boots only after he climbed over the fence to retrieve Jason's
jacket, which the dog had pulled into the backyard. Carolyn Boots also climbed over
the fence prior to being attacked in the backyard. The harm suffered by Landon and
Carolyn appears to have been great. The degree of foreseeability, however, was very
low because the Winterses had no knowledge of any dangerous propensities of the
brown dog, the initial attack on Landon appears to have been provoked, and both
attacks occurred only after the victims climbed the fence which confined the dog to the
rented property. Furthermore, requiring landlords to investigate whether a lessee's pet
is dangerous prior to allowing the lessee to keep the pet on the rented premises would
impose a heavy burden on landlords and impede the ability of tenants to own pets. We
decline the Bootses' invitation to adopt such a requirement as the public policy of the
State of Idaho. On the facts presented at summary judgment, we hold that the
Winterses did not owe a general duty to protect the Bootses from Martinez's brown
dog.

28

145 Idaho at 393-5, 179 P.3d 356-8 (internal citations omitted)(emphasis added).
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1

2

In this action, these Defendants do not own or have any interest in the dogs owned by

3

defendant John R. Thomas. Pope Affidavit, ,r12. Defendant John R. Thomas is the owner of the

4

dog who attacked Plaintiff. See Complaint,

,r

5, and Pet Agreement at Exhibit "B" of the Pope

5

Affidavit.
6
7

Since moving into the residence located at 813 Heartland Court, Nampa, Idaho, the

8

Thomases have had no complaints reported against them to Cashflow Management regarding their

9

dogs. See Deposition of Trina Neddo (hereinafter "Neddo Deposition") found at Pope Affidavit,

10

Exhibit "C", p. 70, 1. 23-p. 71, 1. 3; p. 72, 11. 2-12. Trina Neddo of Cashflow Management has met
11

12

the Thomas' dogs and observed no dangerous propensities or characteristics from the dogs. No

13

behaviors or characteristics from the Thomas' dogs have ever caused concern for Cashflow

14

Management as the agent of these Defendants. See Id, p. 31, 11. 18-25; p. 63, 1. 9-p. 64, 1. 17; p. 71,

15

11. 4-9. In fact, Plaintiff has no information regarding any prior attacks by the Thomas' dog before

16

the January 21, 2014, incident. See Pope Affidavit, Exhibit "D", Answer to Interrogatory No. 30.
17
18

The foreseeability of Plaintiff being injured by defendant John R. Thomas' dog was "very

19

low" because these Defendants "had no knowledge of any dangerous propensities" of the Thomas'

20

dog. Additionally, the Boots Court held that the "heavy burden" of landlords to investigate whether

21

a tenant's pet is dangerous would impede their ability to rent to animal owners. However, in this
22
23
24
25

26

action, Cashflow Management did investigate the Thomas' dogs and did not find any dangerous
propensities. See Neddo Deposition, p. 23, 1. 21-p. 24.1. 7; p. 31, 11. 18-25; p. 33, 1. 19-p. 34, 1. 9.
Since the Boots decision, no other cases in Idaho have been found regarding the imposition of
a duty on a landlord to protect third persons from a tenant's dog. See Pope Affidavit, ,r 15.

27

28
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1
2

As such, the Court of Appeals' holding in Boots applies to this action. Following Boots,

3

there is no general duty placed upon these Defendants to protect Plaintiff from the Thomas' dog in

4

this action.

5
6

3. There is No Assumption of Duty by These Defendants to Provide Any Protection for
Plaintiff.

7

Finally, the Court of Appeals analyzed whether there was an assumption of duty on the part
8

of the landlord to protect Plaintiffs from the Tenant's dog.
9

10
11

12

The Bootses next assert that the Winterses assumed a duty to protect third parties
from Martinez's dog because the Winterses regulated the type and size of the dogs they
allowed on the rental property. The Winterses assert that they did not regulate the type
or size of dog that Martinez could keep on the property and thus did not assume a duty
to protect the Bootses from Martinez's dog.

13
14
15
16
17

18
19
20

21
22
23

24
25

26
27

28

The Idaho Supreme Court has recognized that it is possible to create a duty where
one previously did not exist. If one voluntarily undertakes to perform an act, having no
prior duty to do so, the duty arises to perform the act in a non-negligent manner.
Liability for an assumed duty, however, can only come into being to the extent that
there is in fact an undertaking. Although a person can assume a duty to act on a
particular occasion, the duty is limited to the discrete episode in which the aid is
rendered.
In the present case, there is no evidence that the Winterses volunteered to help third

parties, such as the Bootses, by regulating the type or size of dog that Martinez could
keep on the rented property. Jack Winters averred in an affidavit that Martinez paid a
deposit of $100 to keep one large dog on the premises, and a copy of the rental
agreement confirms that Martinez paid a $100 pet deposit. Martinez testified during his
deposition that he informed the Winterses that he had two medium-sized dogs which he
intended to keep on the premises and, when Jack Winters asked him what type of dogs
he had, Martinez informed him the dogs were "mutts." There is no evidence, however,
that the Winterses restricted the type or size of the dogs Martinez could keep on the
premises. Additionally, there is no evidence in the record that the Winterses secured
the pet deposit with the intent to protect third parties from Martinez's dogs. The
Bootses' reliance on Sharp (v. WH Moore Inc., 118 Idaho 297, 796 P.2d 506 (1990)) is
therefore misplaced. In that case, a landlord provided a security service for his tenant's
business, and an employee of the business was assaulted and raped by an intruder who
apparently gained access to the building through an unlocked door. The Supreme Court
held that once the landlord and property manager had initiated a locked door policy and
had employed a security service with the intent of keeping the doors locked, they
undertook a duty to keep doors locked. In contrast, there is no evidence that the
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1

Winterses took any actions with the intent of protecting third parties from Martinez's
brown dog, and the Winterses therefore assumed no duty to provide such protection for
the Bootses.

2

3

4

145 Idaho at 395-6, 179 P.3d 358-9 (internal citations omitted)(parenthesis and emphasis added).

5

In this action, these Defendants did not regulate the size of the Thomas' dogs that would be at
6

7

the residence located at 813 Heartland Court, Nampa, Idaho. In fact, the Pet Addendum advised how

8

large the dogs were when the Thomases moved into the residence. See Pope Affidavit, Exhibit "B".

9

There are no allegations within the Complaint, the Answer, or the other documents to be

10

reviewed by the Court for purposes of the Motion for Summary Judgment that these Defendants took
11

12

any action with the intent to protect Plaintiff from the Thomas' dog.

Following Boots, these

13

Defendants "therefore assumed no duty to provide such protection for" Plaintiff as it relates to the

14

January 21, 2014, incident that is the subject of this action.

15
16

4. Plaintiff's Answers to These Defendants' Interrogatories do Not Create a Common
Law Duty Owed to Plaintiff.

17
18

Discovery Requests were served upon Plaintiff and were subsequently answered. Plaintiff
attempts, and fails, in her Answers to certain Interrogatories to create a duty owed by these

19

20
21
22
23
24

25
26

Defendants to her by citing the "common law". See Id., Exhibit "D", Answer Interrogatory Nos. 33
and 36.
Interrogatory No. 33 asks of Plaintiff:
Please identify all facts, circumstances, persons with knowledge, documents, etc., which
support your allegation in paragraph 17 of the Complaint that defendants Roman Maznik
and Natalya K. Maznik "violated their obligations and duties under the Canyon County
Code and Nampa City Code in regards to the Dog on January 21, 2014, for which
[defendants Roman Maznik and Natalya K. Maznik] should be held per se liable."

27
28
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1
2

To which Plaintiff responded in her Answer to Interrogatory No. 33, "Landlord has a duty at

3

common law and under the county and city codes not to allow dangerous conditions on their

4

property. A vicious dog is a dangerous condition."

5

Plaintiff has cited no "common law" which creates a duty "not to allow dangerous conditions
6

7

on their property." The Boots analysis in Section 1, supra, expressly holds that a tenant's dog is not

8

a physical condition of the property, which would create a duty owed by these Defendants. Further,

9

Plaintiff has not cited any "common law" which holds that a vicious dog is a "dangerous condition".

10

Additionally, as will be discussed below, there is no evidence that the Thomas' dog was "vicious"
11

12
13

before the subject incident and therefore not a "dangerous condition". As will also be discussed
below, the county and city codes do not apply to landlords but to the animal's actual owner.

14
15

Plaintiffs Answer to Interrogatory No. 33 in conjunction with paragraph 17 of the Complaint
fails to create any duty on the part of these Defendants which would be owed to Plaintiff in this

16

action.
17
18
19

20

21

Interrogatory No. 36 asks of Plaintiff:
Please identify all facts, circumstances, persons with knowledge, documents, statutes,
accepted case law, accepted precedents, etc., which support your allegation in paragraph
23 of the Complaint that defendants Roman Maznik and Natalya K. Maznik "had a duty
to use reasonable care in the control of the Dog to protect and safeguard Plaintiff from
attacks by the Dog."

22
23
24

25
26

To which Plaintiff responded in her Answer to Interrogatory No. 36:
Under the common law, property owners have a duty to use reasonable care not to expose
the public to harm. Mazniks either failed to investigate, or inspect, or ask questions of the
tenant Thomas when they knew they had dogs, or they did investigate, inspect, and asked
questions, and failed to exercise due care to see that harm did not come to persons
knocking on the door of their property.

27

Again, Plaintiff has not cited any "common law" wherein "property owners have a duty to
28

use reasonable care not to expose the public to harm." The Boots analysis above expressly holds that
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1

2

landlords owe no duty to third persons when it comes to tenants' dogs. These Defendants through

3

their agent Cashflow Management did investigate and inspect and ask questions regarding the

4

Thomas' dogs and found nothing of concern regarding the dogs. See Neddo Deposition, p. 23, 1. 21-

5

p. 24. 1. 7; p. 31, 11. 18-25; p. 33, 1. 19-p. 34, 1. 9.
6
7

Plaintiff's Answer to Interrogatory No. 36 in conjunction with paragraph 23 of the Complaint

8

fails to create any duty on the part of these Defendants which would be owed to Plaintiff in this

9

action.

10

Plaintiff has cited no "common law" which creates a duty owed by these Defendants to
11

12

Plaintiff in this action. Plaintiff's generalized use of the term "common law" in her Answer to

13

Interrogatory Nos. 33 and 36 does not create any duty upon these Defendants. The Boots holding

14

absolves these Defendants, as landlords, from any duty regarding their Tenant's dog.

15

5. Conclusion to Part A.

16

The Court of Appeals' decision in Boots v. Winters is on point and precedent as it relates to
17
18
19
20
21
22
23

the present action. Summarizing the Boots "Conclusion" section as it applies to this action:
[These Defendants] owed the [Plaintiff] no duty to protect [her] from injury caused
by [Thomas'] dog under a theory of premises liability, under a general duty to protect
the [Plaintiff] from [the Thomas'] dog, .... Additionally, because there is no evidence
that [these Defendants] took any actions with the intent of protecting third parties from
[the Thomas'] dog, [these Defendants] assumed no duty to provide such protection for
the [Plaintiff].
See 145 Idaho at 395-6, 179 P.3d 358-9 (brackets added to be case specific).

24

Defendants Roman Maznik and Natalya K. Maznik, the owners of the real property/landlord
25
26
27

located at 813 Heartland Court, Nampa, Idaho, owed no duty to Plaintiff as it relates to the dogs
owned by defendant John R. Thomas. Since there is no duty owed by these Defendants, summary

28
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1

2

judgment is appropriate in that Plaintiff cannot prove any negligence against these Defendants.

3

These Defendants should be dismissed from this action with prejudice as a matter of law.

4
5
6

7

B. Plaintiff's Allegations of "Per Se Statutory Liability Under Canyon County Code" Does Not
Apply to These Defendants in this Action.
Paragraphs 15-18 of Plaintiffs Complaint allege violations by these Defendants of certain
Canyon County and Nampa City code sections which create a negligence per se scenario where these

8

Defendants would be liable to Plaintiff for the January 21, 2014, incident and her claimed injuries
9

10
11

12

and damages.
Because there is no statutory requirement for these Defendants, as landlords, under any
applicable Canyon County Code and/or Nampa City Code sections, there is no statutorily created

13

duty owed by these Defendants to Plaintiff for the January 21, 2014, incident that is the subject of
14
15
16
17
18
19
20

this action. Where there is no duty there is no negligence and these Defendants should be dismissed
from this action with prejudice as a matter of law.
1. There is No Canyon County Code Section Applicable to These Defendants Which

Creates a Duty Owed to Plaintiff.
Plaintiff offers no specific Canyon County Code sections which place any duty upon these
Defendants as it relates to Plaintiff in this action. Plaintiff was asked in Interrogatory No. 32 to:

21
22
23

24
25
26

identify all Canyon County Code and Nampa City Code sections and/or provisions
which you allege create a duty upon defendants Roman Maznik and Natalya K. Maznik
"to keep the Dog under control either by command or restraint at all times" and "to
ensure the Dog was properly vaccinated and licensed at all times" as alleged in
paragraph 15 of the Complaint.
In her Answer to Interrogatory No. 32, Plaintiff identified Canyon County Code 03-05-15. See Pope
Affidavit, Exhibit "D". However, this section does not apply to landowners or landlords, but to the

27

dog's owner.
28
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1

2

Canyon County Code section 03-05-05: "Definitions" defines "owner" as follows:

3

"OWNER: Shall be construed to include any person owning, harboring, keeping, possessing, caring,

4

or having custodial duties over any animal." In this action where Plaintiff is a tenant leasing and

5

living on the real property of these Defendants, the landlords, these Defendants do not fall within the
6
7

definition of "Owner".

8

These Defendants do not "own" the Thomas' dogs. Pope Affidavit,, 12, and Pet Agreement

9

at Id, Exhibit "B". These Defendants do not "harbor", "keep", "possess", "care", or have "custodial

10

duties" over the Thomas' dogs. Pope Affidavit,~ 14.
11

12

Because these Defendants are not "owners" as defined in Canyon County Code section 03-

13

05-05, they are not held to the requirements of section 03-05-15: "Running at Large Prohibited",

14

which refers to those persons who "owns, keeps, or harbors" a canine. Therefore, no statutory duty

15

is upon these Defendants as it pertains to the Thomas' dog.

16

2.
17
18

There is No Nampa City Code Section Applicable to These Defendants Which

Creates a Duty Owed to Plaintiff.

Plaintiff also offers no specific Nampa City Code sections which place any duty upon these

19

20

Defendants as it relates to Plaintiff in this action. Plaintiff was asked in Interrogatory No. 32 to

21

provide Nampa City Code sections to which she believes creates a duty upon these Defendants.

22

Plaintiff identified Nampa City Code sections 6-2-7, 6-2-15, 6-2-16, and 6-2-22. Pope Affidavit,

23

Exhibit "D", Answer to Interrogatory No. 32. As discussed above, these sections do not apply to

24

landowners or landlords, but to the dog's owner.
25
26

First, Nampa City Code section 6-2-1: "Definitions" defines "owner" as follows: "OWNER:

27

Any person keeping, harboring, possessing, caring for, or having any custodial duties over any

28

animal." This is almost identical to Canyon County Code section 03-05-05.
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1

2
3

4

These Defendants do not "harbor", "keep", "possess", "care for", or have "custodial duties"
over the Thomas' dogs. Pope Affidavit, ,i 14.
Because these Defendants are not "owners" as defined in Nampa City Code section 6-2-1,

5

they are not held to the requirements of sections 6-2-7, 6-2-15, 6-2-16, and 6-2-22. Each of these
6
7

sections refers to the "owner" of the dog. Therefore, no statutory duty is upon these Defendants as it

8

pertains to the Thomas' dog. These Defendants should be dismissed from this action with prejudice

9

as a matter oflaw.

10

C. IDAHO CODE§ 25-2805(2) Does Not Apply to These Defendants in this Action.
11

12

IDAHO CODE § 25-2805(2), may also be implied by Plaintiff as a basis for the allegations of

13

negligence per se in her Complaint. Section 25-2805(2) states in pertinent part:

14

Any dog which, when not physically provoked, physically attacks, wounds, bites or
otherwise injures any person who is not trespassing, is vicious. It shall be unlawful for the
owner or for the owner of premises on which a vicious dog is present to harbor a vicious dog
outside a secure enclosure. A secure enclosure is one from which the animal cannot escape and
for which exit and entry is controlled by the owner of the premises or owner of the animal.

15
16
17
18
19
20

As it applies to this action, these Defendants have no duty under§ 25-2805(2) as it relates to
the Thomas' dog that allegedly attacked and bit Plaintiff on May 12, 2014.
1. The Thomas' Dog was Not "Vicious" as it Pertains to These Defendants.

21

Assuming Plaintiff's allegations in paragraphs 9-10 of the Complaint are true under the
22
23

definition of§ 25-2805(2)'s first sentence the Thomas' dog became "vicious" when it bit Plaintiff.

24

However, based upon the knowledge and information available to these Defendants the Thomas' dog

25

was not "vicious" before it bit Plaintiff.

26

Since moving into the residence located at 813 Heartland Court, Nampa, Idaho, the

27

Thomases have had no complaints reported against them to Cashflow Management regarding their
28

dogs. See Neddo Deposition, p. 70, 1. 23-p. 71, 1. 3; p. 72, 11. 2-12. Trina Neddo of Cashflow
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1

2

Management has met the Thomas' dogs and observed no dangerous propensities or characteristics

3

from the dogs. No behaviors or characteristics from the Thomas' dogs have ever caused concern for

4

Cashflow Management as the agent of these Defendants. See Id, p. 31, 11. 18-25; p. 63, 1. 9-p. 64, 1.

5

17; p. 71, 11. 4-9. In fact, Plaintiff has no information regarding any prior attacks by the Thomas' dog
6

7

before the January 21, 2014, incident. See Pope Affidavit, Exhibit "D", Answer to Interrogatory No.

8

30. There was nothing to put these Defendants on notice that the Thomas' dog might be, or would

9

become, "vicious".

10

As discussed above, the foreseeability of Plaintiff being injured by the Thomas' dog was
11

12

"very low" because these Defendants had no knowledge of any dangerous propensities of the dog

13

that allegedly attacked Plaintiff on May 12, 2014. As such, the Thomas' dog was not "vicious" as it

14

pertains to these Defendants. If the Thomas' dog became ''vicious" on January 21, 2014, when it

15

attacked and bit Plaintiff, nothing changed regarding the knowledge of these Defendants until they

16

were notified after the incident.
17
18

Any duty that might be imposed upon these Defendants under IDAHO CODE § 25-2805(2), and

19

as argued below cannot stand just because the dog became "vicious".

20

21

2. The Duty to Harbor the Vicious Dog in a Secure Enclosure Falls to Defendant James
R. Thomas and Not These Defendants.

22

Assuming again that the Thomas' dog became "vicious" when it attacked and bit Plaintiff as

23

alleged in the Complaint, there was no duty to harbor the dog in a secure enclosure before the alleged

24

attack because the dog was not ''vicious" until after the attack. If, after the attack, the dog was now
25

26

"vicious", the second sentence of§ 25-2805(2) would become applicable: "It shall be unlawful for

27

the owner or for the owner of premises on which a vicious dog is present to harbor a vicious dog

28

outside a secure enclosure."
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1
2

This sentence creates a duty upon two (2) groups of persons to harbor a vicious dog in a

3

secure enclosure: 1) the dog's owner; or 2) the owner of the premises on which a vicious dog is

4

present. This sentence pertains to two (2) situations with regard to who must harbor the vicious dog:

5

1) it would be the dog owner if the owner and the dog are on the premises together; or 2) the owner
6
7

of premises on which a vicious dog is present if the dog's owner was not on the premises with the

8

dog.

9

In this action, the residence and real property located at 813 Heartland Court, Nampa, Idaho

10

is owned by these Defendants and used as a rental property. See Pope Affidavit,, 3. Neither these
11

12

Defendants nor their agent, Cashflow Management, has day-to-day control of the real property

13

located at 813 Heartland Court, Nampa, Idaho. Any control of the real property located at 813

14

Heartland Court, Nampa, Idaho, including any activities and securing the movement of the dogs at

15

the time of the January 21, 2014, incident raised in Plaintiffs Complaint, would be in the hands of

16

defendant James R. Thomas and those family members/roommates who reside there with him. Id,
17
18

,, 4-5.

19

It is undisputed that defendant James R. Thomas owns the dog which attacked and bit

20

Plaintiff on January 21, 2014. It is also undisputed that defendant James R. Thomas resided on the

21

premises with the alleged "vicious" dog.

See also Id , 7.

Therefore, the duty to harbor the

22
23

"vicious" dog in a secure enclosure as required by IDAHO CODE § 25-2805(2) falls upon defendant

24

James R. Thomas, not these Defendants.

25

3. Conclusion to Part C.

26

The duties imposed by IDAHO CODE § 25-2805(2) do not apply to these Defendants. At the

27

time of the alleged attack on and biting of Plaintiff by the Thomas' dog, there was no knowledge that
28

the dog was "vicious". After the attack and bite the dog became "vicious", however, this change in
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1

2

the dog's status did not create or impose any duty upon these Defendants because defendant James

3

R. Thomas lived at the residence located at 813 Heartland Court, Nampa, Idaho with the dog and had

4

the duty to harbor the "vicious" dog in a secure enclosure.

5

These Defendants, the owners of the real property/landlord located at 813 Heartland Court,
6
7

Nampa, Idaho, owed no duty to Plaintiff under IDAHO CODE § 25-2805(2) as it relates to the dog

8

owned by defendant James R. Thomas. Since there is no duty owed by these Defendants, summary

9

judgment is appropriate in that Plaintiff cannot prove any negligence against these Defendants.

10

These Defendants should be dismissed from this action with prejudice as a matter of law.
11

12

D. Plaintiff's Theory of Strict Liability Does Not Apply to These Defendants in this Action.

13

Plaintiffs Complaint alleges strict liability against these Defendants in paragraphs 19-22.

14

Strict Liability is defined as follows: "Liability that does not depend on actual negligence or intent to

15

harm, but that is based on the breach of an absolute duty to make something safe; strict liability most

16

often applies either to ultrahazardous activities or in products-liability cases."

BLACK'S LA w

17
18

DICTIONARY, 377 (New Pocket Edition 1996).

19

Plaintiff was asked to:

20

identify all facts, circumstances, persons with knowledge, documents, statutes, accepted
case law, accepted precedents, etc., which support your allegation in paragraph 21 of the
Complaint that defendants Roman Maznik and Natalya K. Maznik "should be held
strictly liable" for the alleged January 21, 2014, attack upon Plaintiff by the dog owned
by defendant James R. Thomas.

21

22
23
24

Pope Affidavit, Exhibit "D", Interrogatory No. 35.Plaintiff answered, "Under the common law,

25

owners of property are strictly liable for dangerous conditions existing on their property." Id.,

26

Answer to Interrogatory No. 35.

27

Plaintiff has cited or provided no "common law" which supports her Answer to Interrogatory
28

No. 35. Further, the Boots holding supra disperses the contention that a tenant's dog is a physical
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1
2

condition of the property. Finally, the definition of strict liability eliminates a landlord/property

3

owner from anything that is not an ultrahazardous activity or a products-liability case.

4

In this action, we have a dog owned by tenant/defendant James R. Thomas which attacked

5

Plaintiff. Following Boots, having a tenant's dog on the premises which became "vicious" is not the
6
7

responsibility of these Defendants, even if that might be considered an ''ultrahazardous activity"; but

8

Plaintiff has not shown how it is. This action is certainly not a products-liability case.

9

Plaintiff has not shown any information or evidence in the pleadings or other

10

documents to be reviewed by the Court for this Motion for Summary Judgment that would lead to
11

12

these Defendants being held strictly liability for the January 21, 2014, incident that is the subject of

u

this action. These Defendants should be dismissed from this action with prejudice as a matter of

14

law.

15

CONCLUSION

16

Based upon the above arguments, there is no genuine issue as to any material fact that Roman
17
18

Maznik and Natalya K. Maznik owed a duty to Plaintiff in the above action. There is also no

19

genuine issue as to any material fact that these Defendants are strictly liable to Plaintiff for the

20

January 21, 2014, incident that is the subject of this action.

21

Defendants Roman Maznik and Natalya K. Maznik respectfully request that the Court
22
23

dismiss them as a matter of law from the above action and with prejudice.

24

25

26
27

28
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3

Dated this 15th day of April

~ - - - - - - - 2015.

4
5
6

MICHAEL A. POPE
Attorney for Defendants Maznik

7
8

9

10

CERTIFICATE OF SERVICE
11

12

I HEREBY CERTIFY that on this 15th day of January 2015, I caused a true and correct

13

copy of the MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

14

to be served by the method indicated below and addressed to:

15
16
17

18

Jed W. Manwaring
Judy L. Geier
EV ANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

XX

U.S. Mail
Hand Delivery
Overnight mail
Facsimile-208-345-3514

19
20
21
22
23

24
25

Michael A. Pope

26
27

28
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1

2
3

4

5
6

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

F I ,..~ ~r :, 0,.M.
APR 15 2015
CANYON COUNTY CLIAK

T. CIIIAWll'OAD, DIPUTV

7

Attorney for Defendants Maznik
8
9
10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

12
13

16
17

CV-2014-9957

AFFIDAVIT OF MICHAEL A. POPE IN
SUPPORT
OF
MOTION
FOR
SUMMARY JUDGMENT

Plaintiff,

14
15

Case No.

WHITNEY L. BRIGHT,

v.

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATAL YA K. MAZNIK,
husband and wife,

18
19

Defendants.

20

MICHAEL A. POPE, being first sworn upon oath, deposes and says as follows:
21
22
23

24

1. Affiant is the attorney of record for defendants Roman Maznik and Natalya K. Maznik in the
above matter, and has personal knowledge of the facts and information related below.
2. Defendants Roman Maznik and Natalya K. Maznik are the owners of real property in Canyon

25

County, Idaho identified as 813 Heartland Court, Nampa, Idaho.
26

27

28

3. Defendants Roman Maznik and Natalya K. Maznik have no day-to-day control of the real
property located at 813 Heartland Court, Nampa, Idaho, which real property is used as rental
property.
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1
2

4. Any control of the real property located at 813 Heartland Court, Nampa, Idaho, including any

3

activities and securing the movement of the dogs at the time of the January 21, 2014, incident

4

claimed in Plaintiff's Complaint, would have been in the hands of defendant James R. Thomas and

5

those family members and/or roommates who resided there with him at the time of the subject
6
7

incident.

8

5. Any control of the maintenance, repairs, and operations of the residence and real property

9

located at 813 Heartland Court, Nampa, Idaho to ensure that said residence and real property are safe

10

and in good conditions would be in the hands of defendant Cashflow Management pursuant to the
11

12
13

14

15

Property Management Agreement entered into between defendant Roman Maznik, and Cashflow
Management.
6. A true and correct copy of the Property Management Agreement is attached hereto at Exhibit

''A".

16

7. At the time of the January 21, 2014, incident that is the subject of this action, Defendant
17
18

James R. Thomas was a tenant of defendants Roman Maznik and Natalya K. Maznik at the residence

19

found at 813 Heartland Court, Nampa, Idaho.

20

8. On or about April 1, 2009, a Residential Lease/Rental Agreement was signed by defendant

21

James R. Thomas, Katherine Thomas, and Trina Neddo of Cashflow Management, the agent of
22

23

defendants Roman Maznik and Natalya K. Maznik.

24

9. As an addendum to the Residential Lease/Rental Agreement is a Pet Agreement regarding

25

any and all pets defendant James R. Thomas and Katherine Thomas would have at the residence

26

found at 813 Heartland Court, Nampa, Idaho.

27

28
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1

2

10. The Pet Agreement was signed on or about April 15, 2009 by defendant James R. Thomas,

3

Katherine Thomas, and Trina Neddo of Cashflow Management, the agent of defendants Roman

4

Maznik and Natalya K. Maznik.

5

11. True and correct copies of the Residential Lease/Rental Agreement and Pet Agreement are
6
7
8

9

attached hereto at Exhibit "B".
12. Defendants Roman Maznik and Natalya K. Maznik do not own, and have no interest of any
type in, the Thomas' two (2) dogs identified in the Pet Agreement.

10

13. Defendants Roman Maznik and Natalya K. Maznik also do not "harbor", "keep", "possess",
11

12
13
14
15

"care for", or have "custodial duties" over the Thomas' dogs.
14. True and correct copies of the March 20, 2015, deposition transcript of Trina Neddo of
Cashflow Management are attached hereto at Exhibit "C".
15 . .In researching the applicable law on the claims and issues raised by Plaintiff in her

16

Complaint, Affiant could not find any case law other than Boots v. Winters, 145 Idaho 389, 179 P.3d
17
18

352 (Ct. App. 2008) which addressed the imposition of a duty on a landlord to protect third persons

19

from a tenant's dog.

20

16. True and correct copies of the pertinent pages of Plaintiff's Responses to Defendant Mazniks'

21

First Set of Interrogatories and Requests for Production are attached hereto at Exhibit "D".
22
23

24

25
26
27
28
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1
2

Further, your Affiant sayeth naught.

3
4

Dated this 15th day of April
- - - - - - - 2015.

5

6
7

MICHAEL A. POPE
Attorney for Defendants Maznik

8
9

10

STATE OF IDAHO

)

11

12
13

14
15
16

ss
COUNTY OF

ADA

)

On this 15th day of April 2015, before me, a Notary Public in and for said county
and state, personally appeared Michael A. Pope, known or identified to me to be the person
whose name is subscribed to the within instrument, and acknowledged to me that he executed the
same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

17
18
19

20
21
22
23
24
25

26
27

28
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1
2

CERTIFICATE OF SERVICE
3

4

I HEREBY CERTIFY that on this 15th day of April 2015, I caused a true and correct

5

copy of the AFFIDAVIT OF MICHAEL A. POPE IN SUPPORT OF MOTION FOR

6

SUMMARY JUDGMENT to be served by the method indicated below and addressed to:

7
8

9

10

Jed W. Manwaring
Judy L. Geier
EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

xx

U.S. Mail
Hand Delivery
Overnight mail
Facsimile-208-345-3514

11

12
13
14

15

Michael A. Pope

16
17
18
19

20
21
22
23
24

25
26
27

28
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This agreement made this

DRM:
POSSESSION:

RE)ff:

LATE FEE:

2. If there is a delay in delivery of possession by Management, rent shall
be abated on a daily basis until possession is granted. If possession is
not granted within seven (7) days after the beginning day of initial term,
then Resident may void this agreement and have full refund of any deposit.
Management shall not be liable for damages for delay in possession.

~~oVxJrcl

3. Rent is payable monthly, in advance, at a rate of
~'{)L~
dollars ($ JSS:;),OD
) per month, during the termo t i s agreement'~]
the first day of each month at the office of Management or at such other
place Management may designate. Tenant agrees to pay $25 for each
dishonored check.
4. Time is of the essence of this agreement. If the rent is paid after the
.c;;iose of \rte bu:f'~day, on the 5th of each m'[ft;.h, a late fee of
el\/\.P:
UV\e_
dollars $ W,00 ) will be charged to
the tenant's account. Any returned check will be considered as unpaid rent
and not subject to discount.

5. If the rent called for in paragraph 3 hereof has not been paid by the
sixth (6th) of the month, then Management shall automatically and
immediately have the right to take out a Dispossessory Warrant and have
'Resident, his family and possessions, evicted from the premises.
INDEMNIFICATION
~ . r I /L,i l.11 I
~A.
DEPOSIT:
6. Management acknowledges receipt of 15:V:LtJ)~ dollars (~O'.>.cx:),
as a deposit to indemnify owner against ciamage to the property and for
Resident's fulfillment of the conditions of this agreement. Deposit will be
returned to Resident less a $50 carpet cleaning charge, thirty (30) days
after residence is vacated if:
EVICTION:

(a)

Lease term has expired or agreement has been terminated by both
parties; and

(b)

All monies due Management by Resident have been paid; and

(c)

Residence is not damaged and is left in its original condition,
normal wear and tear excepted; and

(d)

Management is in receipt of copy of paid final bills on all
utilities (includes electric, water, and telephone).

(e)

sident shall pay the following utilities:
{X) Natural Gas
~ )Power
()() Trash
(X) Water
) Sewer
rf.J Cable
(°'4 Internet
("(I Phone

(f)

Owner/Management shall pay the following utilities:
( )Power
() Natural Gas
( )Sewer
() Trash
{ )Water
( )Phone
{ )Cable
( )Internet

(g)

Deposit will not be returned if Resident leaves before lease time
is com.plated. Deposit may be applied by Management to satisfy all
or part of Resident's obligations and such act shall not prevent
Management from claiming damages in excess of the deposit.
·
Resident may not apply the deposit to any of the rent payment.
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If 30 day notice is not given to management, a fine of $150.00
Dollars will be charged to the tenant and whole deposit will not be
:refunded.

RENEWAL TERM:

7. It is the intent of both parties that this lease is for a period of
\o:,.,
months and that the last month's rent will apply only to the
last month of the lease period. Thereafter, this Lease/Agreement will
become a month-to-month tenancy, and is based uin the 1~am~~nd ·
conditions stated herein, and will continue at
~ Jt~
Dollars
(fJ. SQ .. <X)) per month, unless modified in writ ng. A 3 -Day wri en
notice to vacate is also required. A "Month" for the purposes of this
agreement commences on the first day of the calendar, and ends on the last
day of the month. Should this lease be breached by the Resident, both.the
last month's rent and the indemnification deposit shall be forfeited as
liquidated damages and the Resident will owe rent through the last day of
occupancy. If resident chooses not to renew lease, a 30-Day written notice
in writing is required to be given to management.

SUBLET:

8. Resident may not sublet residence or assign this lease without written
consent of Management.

CREDIT
APPLICATION:

FIRE AND

9. Management having received and reviewed a credit application filled out
by Resident, and Management having relied upon
the representations and
statements made therein as being true and correct, has agreed to enter into
thi·s rental agreement with Resident. Resident and Management agree the
credit application the Resident filled out when making application to rent
said residence is hereby incorporated by reference and made a part o! this
rental agreement. Resident further agrees if he has falsified any statement
on said application, Management has the right to terminate rental agreement
immediately, and further agrees Management shall be entitled to keep any
security deposit and any prepaid rent as liquidated damages. Resident
further agrees in the event Management exercises its option to terminate
rental agreement, Resident will remove himself, his family, and possessions
from the premises within 24 hours of notification by Management of the
termination of this lease. Resident further agrees to indemnify Management
for any damages to property.of Management including, but not limited to,· the
cost of making residence suitable for renting to another Resident, and
waives any right of "set-off" for the security deposit and prepaid rent
which was forfeited as liquidated damages.

CASOALff:

10.
If residence becomes uninhabitable by reason of fire, explosion, or by
other casualty, Management may, at its option, terminate rental agreement or
repair damages within 30 days. If Management does not do repairs within·
this time or if building is fully destroyed, the rental agreement hereby
created is terminated. If Management elects to repair damages, rent shall
be abated and prorated from the date of the fire, explosion, or other
casualty to the date of reoccupancy, providing during repairs Resident has
vacated and removed Resident's possessions as required by Management. The
date of reoccupancy shall be the date of notice that residence is ready.for
occui;lancy.

HOLD OVER:

11.
Resident shall deliver possession of residence in good ·order and
repair to Management upon termination or expiration of this agreement.·

RIGH'l' OF

ACCESS:

12.
Management shall have the right of access to residence for inspection
and repair or maintenance during reasonable hours. In case of emergency,
Management may enter at any time to protect life and prevent damage to the
property.

USE:

13.
Residence shall be used for residential purposes only and shall be
occupied only by the persons named in Resident's application to lease. The
presence of an individual residing on the premises who is not a signator on
the rental agreement will be sufficient grounds for termination of this
agreement. Residence shall be used so as to comply with all state, county,
and municipal laws and ordinances. Resident shall not use residence or
permit it to be used for any disorderly or unlawful purpose or in any manner
so as to interfere with other Residents' quiet enjoyment of their residence.
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PROJ?ER!rY LOSS: ·14.Management shall not be liable for damage to Resident's property of any
type for any reason or cause whatsoever, except
where such is due to
Management's gross negligence. Resident acknowledges that he is aware that
he is responsible for obtaining any desired insurance for fire, theft,
liability, etc, on personal possessions, family, and guests.
PETS:

15.
Animals, birds, or pets of any kind shall not be permitted inside the
residential unit at any time unless the prior written approval of Management
has been obtained.

IND:&:MNIFICA'l'ION:16.
Resident releases Management from liability for and agrees to
indemnify Management against losses incurred by Management as a result of
(a) Resident's failure to fulfill any condition of this agreement; (b) any
damage or injury happening in or about residence or premises to Resident's
invitees or licensees or such person's property; (c) Resident's failure to
comply with any requirements imposed by any governmental authority; and (d)
any judgment, lien, or other encumbrance filed against residence as a result
of Resident's action.
FAILURE OF
MANAGEMENT
TO AC'l':

REMEDIES

17.
Failure of Management to insist upon compliance with the terms of this
agreement shall not constitute a waiver of any violation.

CtJMULA'l'IVE :

18.
All remedies under this agreement or by law or equity shall be
cumulative. If a suit for any breach of this agreement establishes a breach
by Resident, Resident shall pay to Management all expenses incurred in
connection therewith.

NOTICES:

19.
Any notice required by this agreement shall be in writing and shall be
delivered personally or mailed by registered or certified mail.
·

REPAIRS:

20.
Management will make necessary repairs to the interior and exterior
with reasonable promptness after receipt of written notice from Resident.
Resident shall make all necessary repairs to keep premises in a safe, clean,
and sanitary condition. Resident shall be responsible for all repairs
required due to negligence of tenant and/or tenant's guests. Resident may
not remodel or paint or structurally change, nor remove any fixture there
from without written permission from Management.
21.
If Resident removes or attempts to remove property from the premises
other than in the usual course of continuing occupancy, without having first
paid Management all monies due, residence may be considered abandoned, and
Management shall have the right without notice, to store or dispose of any
property left on the premises by Resident. Management shall also have the
right to store or dispose of any of Resident's property remaining on the
premises after the termination of this agreement. Any such property shall be
considered Management's property and title thereto shall vest in Management.

M>R1'GAGEE'S
RIGH'l'S:

22.
Resident's rights under this lease shall at all times be automatically
junior and subject to any deed to secure debt which is now or shall
hereafter be placed on premises of which residence is part; if requested,
Resident shall execute promptly any certificate that Management may request
to specifically implement the.subordination of this paragraph.
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RULES AND

RBGOLA'J!IONS:
23 (a)

Signs: Resident shall not.display any signs, exterior lights, or
markings. No awnings or other projections shall be attached to the
outside of the building.

(b)

Locks: Resident is prohibited from adding locks to, changing, or
in any way altering locks installed on the doors. All keys must be
returned to Management of the premises upon termination of the
occupancy.

(c)

Entrances, walks, lawns, and driveways shall not be obstructed or
used for any purpose other than ingress and egress.

(dJ

Radio or television aerials shall not be placed or erected on the
roof or exterior.

(e)

Parking: Non-operative vehicies are not pennitted on premises.
Any such non-operative vehicle may be removed by Management at the
expense of Resident owning same, for storage or public or private
sale, at Management's option, and Resident owning same shall have
·
no right of recourse against Management therefore.

(f)

Storage: No goods or materials of any kind or description which
are combustible or would increase fire risk or shall in any way
increase the fire insurance rate with respect to the premises or
any law or regulation, may be taken or placed in a storage area or
the residence itself. Storage in all such areas shall be at
Resident's risk and Management shall not be responsible for any
loss or damage.

(g)

Walls: No nails, screws or adhesive hangers except standard
picture hooks, shade brackets, and curtain rod brackets may be
placed in walls, woodwork; or any part of residence.

(h)

Guest: Resident shall be responsible and liable for the conduct of
his guests. Act of guests in violation of this agreement or
Management's rules and regulations may be deemed by Management to
be a breach by Resident. No guest may stay longer than IO days·
without permission of Management; otherwise a $10 per day guest
charge will be due Management.

(i)

Noise: All radios, television sets, phonographs, etc. must be
turned down to a level of sound that does not annoy or interfere
with neighbors.

(j J

Resident shall maintain his own.yard and shrubbery and furnish his
own garbage can.

.(k)

DRUG-li'RD BOOSING:

Resident, any member of the Resident's
household, or a guest or other parson under the !renant's eontrol
shall not engage in criminal activity, inclacliug drag-rel.ated
activity, on or near premises. Drug-related criminal activity

means the illegal manufacture, sale, distribution, use, or
possession with the intent to manufacture, sell, distribute, or
use, or a controlled substance. Tenant will not permit the
dwelling unit to be used for, or facilitate criminal activity,·
included drug-related criminal activity, regardless of whether the
individual engaging in such activity is~ member of the household
or a guest. Tenant will not engage in acts of violence or threats
of violence, including, but not limited-to, the unlawful discharge
of firearms, on or near the premises. Violation of the above
provisions shall b~ a material violation of the Month-to Month
Rental Agreement and good cause for tennination of tenacy.
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Keys: Tenant shall be given keys upon taking possession of the
property. Tenant shall be responsible for all keys thereafter.
Management shall charge tenant $25 for lost keys and $75 for lock

outs.

Tenant and tenanc's guest may smoke

(m)

This is a non-smoking house.

{n)

Resident's Guide: Management reserves the right at any time to
prescribe such additional rules and make such changes to the rules
and regulations set forth and referred to above, as Management
shall, in its judgment, deter.mine to be necessary for the safety,
care, and cleanliness of.· the premises, for the preservation of good
order or for the comfort or benefit of Residents generally.

outside of property but must keep the premises clean and orderly
and clear of cigarette butts.

24,
This agreement and any attached addendum. constitute the entire
agreement between the parties and no oral statements
shall be binding. It is t.he intention of the parties herein that if any part
of this rental agreement is invalid, for any reason, such invalidity shall·

not void the remainder of the rental agreement.
RBR.11 PAD> a

:RBlfl' :DCB I

Prorated Rent

x;

~
Additional Rent

Security J;>eposit
&i~onal Deposit
'1'0DL DUB

=

-)c_
(,t2~S:~OO
- fz

400.0D
300. OD

Prorated Rent
Additional Rent

h

Security Deposit
~ n a l Deposit
~

l'a.D>

'J!ffl.'.U. S'HLL D1JS

8,tX).OQ

12:las.oo

\DV\..,(51_.,,

IN WITNESS WHEREOF,. the parties hereto have caused these presents to be
the day and year first above.written.

NUMBER OF RESIDENTS LIVING WITHIN 'l'HE PREMISES:

59

gn

-;2008

person

APR-·3-2014

"

04:44P FROM:MULTI COM INSURANCE

-

e
12089224152

T0:6948983

P.1

l.Keep the pet under control at all times.
2.Keep the pet restrained, but not tethered, when it is outside
Resident's dwelling.
3.Not leave the pet unattended for any unreasonable periods.
4.Dispose of the pet's droppings properly and quickly.
5.Not leave food or water for the pet, or any other animal, outside
the dwelling.
6.Keep pet from causing any annoyance or discomfort to others and

will remedy immediately any complaints made through the Management.
7.Get rid of the pet's offspring within eight weeks of birth.

8. Pay inunediately for any damage, loss, or expense caused by the pet
and, in addition, Resident will add$ 300.00 to Resident's
security/cleaning depoeit, any of which may be used for cleaning,
repairs, or delinquent rent when Resident vacates. This added
deposit, or what remains of it when pet damages have been assessed,
will not be returned to Resident.
9.Management reserves the right to revoke permission to keep the pet
should Resident v·
this agreement.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,

)

Plaintiff,

)

vs.

)

JAMES R. THOMAS, AND ROMAN MAZNIK

)

AND NATALYA K. MAZNIK,

)

husband and wife,

)

Defendants.

Case No. CV2014-9957

)
)

RULES 30(A), 30(B) (4) and 45(A) DEPOSITION OF
CASHFLOW CORPORATION DBA CASHFLOW MANAGEMENT
AUDIO-VISUAL TESTIMONY OF TRINA NEDDO
MARCH 20, 2015

REPORTED BY:
MONICA M. ARCHULETA, CSR NO. 471
NOTARY PUBLIC

62
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Bright v.
Thomas

Trina Neddo
March 20, 2015
Page 2

1

THE DEPOSITION OF TRINA NEDDO was taken on

2

behalf of the Plaintiff at the offices of Evans Keane,

3

LLP, 1161 West River Street, Suite 100, Boise, Idaho,

4

coilll!lencing at 9:43 a.m. on March 20, 2015, before

1

5

Monica M. Archuleta, Certified Shorthand Reporter and
Notary Public within and for the State of Idaho, in the

7

above-entitled matter.

3
4

5
6

7

8

8

APPEARANCES:

9

9

For the Plaintiff:
EVANS KEANE, LLP
BY: MR. JED W. MANWARING
1161 West River Street, Suite 100
P.O. Box 959
Boise, Idaho 83701-0959
jmanwaring@evanskeane.com

10
11

12
13
14
15
16
17
18
19

For the Defendants Roman Maznik and Natalya K. Maznik:

ATTORNEY AT LAW
BY: MR. MICHAEL A. POPE
1000 SW Broadway, Suite 1080
Portland, Oregon 97205
mpope@allstate.com

22

23
24
25

MR. MANWARING: This is the time and place for

2 the amended notice of deposition of Cashflow Corporation

6

10
11
12
13
14
15
16
17
18
19
20
21
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21
22

23
24
25

dba Cashflow Management and Trina Neddo. The date is
March 20, 2015. The beginning time was 9:30. It is now
9:43 a.m. I am taking this by video deposition. My
name is Jed Manwaring at 1161 West River Street, Suite
100, Boise, Idaho. I am the operator. That is my
business address. My employer's name is Evans Keane,
LLP. I have already stated the date, and time, and
place of the deposition. The caption of the case is
Bright versus Thomas, et al., Third Judicial District,
State ofldaho, County of Canyon, Case No. CV 2014-9957.
The name of the witness on the video is Trina Neddo.
The party on whose behalf the deposition is being taken
is Whitney Bright, the plaintiff, whom I represent. And
I am not aware of any stipulations other than we are
operating by the Idaho Rules of Civil Procedure.
MR. POPE: No others, Counsel.
MR. MANWARING: And, Counsel, why don't you go
ahead and identify yourself.
MR. POPE: My name is Michael Pope. And I
represent Roman Maznik and Natalya Maznik. I do not
represent James Thomas.
MR. MANWARING: So let's go ahead and swear
the witness.
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TRINA NEDDO,

3

cause, testified as follows:

4

EXAMINATION
QUESTIONS BY MR. MANWARING:
7
Q. Ms. Neddo, state your full name and business
8
address, please?
9
A. My full name is Trina K. Neddo. And our
10 business address, physical, is 462 West Main Street in
11 Kuna, Idaho. Our mailing address is P.O. Box 636, Kuna,
12 Idaho 83634.
13
MR. MANWARING: Excuse me just a minute. I
14 left my notes in my office.
15
(Brief recess taken.)
16
Q. (BY MR. MANWARING) What business are you in?
11
A. I am a property manager for Cashflow Property
18 Management. And I'm a real estate broker for Cashflow
19 Real Estate. All an umbrella under Cashflow
2 o Corporation.
21
Q. And do both your real estate business and your
22 management business operate out of the same address?
23
A. Yes, they do.
24
Q. How long have you been a realtor?
25
A. About ten years.
6
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2 first duly sworn to tell the truth relating to said

5

E X H I B I T S

6

7

Page 5

7

Pet Agreement

s.

Property Management Agreement

61

M & M Court Reporting Service
(208)345-9611(ph) (800)234-9611 (208)-345-SSOO(fax)

63

(1) Pages 2 - 5

e

Bright v.
Thomas
Page 6

1
2
3
4
5

6
7

8

9

10

11
12
13

14

15
16
17
18

19
2o
21

22
23
24
25

Page 8

Q. How long have you been in property management?
A. We have -- about 12, 13 years in property
management.
Q. When you say "we" who are you referring to?
A. My husband, Daniel James Neddo, who is the
president of our company. And co-owner.
Q. Is Daniel Neddo also a realtor?
A. No.
Q. And you first received your realtor license
when?
A. I would have to go back and look. I'm not
sure.
Q. Approximately 10 years?
A. Approximately 10 years.
(Exhibit 1 marked.)
Q. (BY MR. MANWARING) Now, I have placed before
you the Notice of Deposition, Exhibit 1. And we have
discussed this off the record prior to the deposition.
But I had asked you or the attorney for Mazniks to bring
your entire original file related to James R. Thomas on
the property located at 813 Heartland Court, Nampa,
Idaho. And any previous property leases to Thomas.
Including the file jackets and folders, rental
applications, lease agreements, management agreements,
communications, correspondence, faxes, telephone notes,
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Our process that we ran through with renting him a
property. And how he ended up over at the Heartland
Court property.
Q. Just in more general terms what are the 22
pages in Exhibit 2?
A. Oh, I'm sorry. I thought you were just
looking at page one. All of this is the completed file
of what I have for Mr. Thomas on our digitized file
folder that we have for him. So any documentations
related to or to and from Mr. Thomas and myself. And
his wife, Katherine.
Q. And recite for the record what happened to the
original files that would otherwise be -A. Provided -Q. -- generated in the process dealing with
Mr. Thomas?
A. You bet. In October of 2011 our office was
located in Garden City. At 301 and 303 41st Street.
And at that time that office space was about 1,300
square feet. We decided to move our office to Kuna at
that time. And moved our space from that -- that large
of a space into something closer to about 400 square
feet. And with that, not having the space that we were
used to, we needed to compile. Researching it we found
that we could digitize and that they became still legal
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file notes, investigations, background checks, ledgers,
receipts, e-mails, attachments to e-mails, repair and
maintenance receipts, photographs, payment ledgers,
inspection notes, and photographs. And my understanding
is prior to the deposition you brought, in addition to
documents I previously received, you brought this packet
of documents which I have counted to be 22 pages;
correct?
A. Correct.
Q. Let's mark that as Exhibit 2.
MR. POPE: Counsel, is that all stapled
together as one document?
MR. MANWARING: Yes.
MR. POPE: Okay. Because they were given to
you separate.
MR. MANWARING: Right. I just want a record
of the exact new documents that were given to rne.
MR. POPE: That's fine.
(Exhibit 2 marked.)
Q. (BY MR. MANWARING) So, Ms. Neddo, I have
marked in front of you Exhibit 2. Tell us what that is?
A. I received a request from I believe it was
Mr. Pope's office just asking for a rundown of rny
experience and time with Mr. Thomas. And so I wrote up
a letter indicating rny first meeting with Mr. Thomas.

Trina Neddo
March 20, 2015
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copies. So we took all of our file folders and all of
our back files and digitized them all into digital file
folders. Which we still keep and are available. But by
digit copy only.
Q. What happened to the original hard copies?
A. We shredded them so we weren't needing to
continue to store them.
Q. And that happened October 2011?
A. Urn-hmm.
Q. Yes?
A. Yes.
Q. So in the course of our deposition here if you
could wait until I'm done with rny question completely,
and then answer in terms of "yes," "no," or a narrative
so that it is easier for the reporter to take it down.
Okay?
A. Absolutely.
Q. So rny understanding is in relation to James
Thomas, the tenant who had the dog at issue in this
case, you have no hard copies of these files?
A. I do not.
Q. And these 22 pages that are in Exhibit 2, is
that the entire digitized file that you have on James
Thomas?
A. Yes. Everything.
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MR. POPE: Counsel, I will represent that
there are a few things dated in 2005 regarding new
ownership and management of the particular property
where Mr. Thomas resides at the time of this incident
that Mrs. Neddo provided to me for an understanding of
who used to own the property, who used to manage it for
tenants, and then the transfer of that from -- or to my
clients and to Cashflow Property Management. So those
are in Exhibit 2 at the request of me having more
information regarding the chronology of the file.
Q. (BY MR. MANWARING) What I don't see is a copy
of any contract between Cashflow Management and the
defendant Mazniks. Does that exist?
A. A digitized copy does exist.
Q. And what do you call that?
A. Our Property Management Agreement.
MR. POPE: Counsel, that was provided to you
in the Mazniks discovery responses.
MR. MANWARING: Yeah, I don't think I've got
it. I got the lease. And I got the application. But I
didn't get the contract between Mazniks and Neddos. Do
you think it was on the disc?
MR. POPE: It should have been on the disc. I
will check my responses. I don't believe I would have
objected to it.
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MR. MANWARING: Let's go off the record for a
moment. I'm turning the camera off.
(Recess.)
MR. MANWARING: Back on the record. I have
turned the video camera back on at 9:59. And we are
waiting for a copy of that Property Management Agreement
between Cashflow Management and the Mazniks.
Q. (BY MR.MANWARING) In regards to the files
related to James Thomas, Ms. Neddo, were there any
documents that got discarded that were not digitized?
A. No. We took the entire file and digitized it.
Q. And were there any documents in your digital
review for documents that you decided not to produce to
me, but had something to do with James Thomas?
A. No. You would have the entire file.
Q. On the date of this accident -- or this
incident, which I believe is -MR. POPE: Counsel, I have January 21, 2014,
if that is what you are looking for?
MR. MANWARING: I think that's it.
Q. (BY MR. MANWARING) January 21, 2014. How
many properties were you -- and when I say "you" I'm
talking about Cashflow Management -- managing?
A. In total? Probably about 60.
Q. And of those 60 how many of those properties
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belonged to the Mazniks?
A. Four.
Q. Which properties were owned by Mazniks?
A. 814, 820, 819, and 813. All Heartland Court
in Nampa, Idaho.
Q. Are those numbers -- is that two sets of
duplexes?
A. Correct.
Q. So which two are in what duplex?
A. The first two, 814 and 820, are touching
walls. And 819 and 813 are touching walls. And shared
backyards.
Q. And when you say "touching walls." Can we
call those duplexes?
A. Yes.
Q. It is a building with a connected roof and
connected walls, but two different residences?
A. I think they legally call them townhomes.
Q. How long had you managed properties for the
Mazniks?
A. We started our contract in 2005. And I don't
recall the exact date. It is actually in here. It was
in November of 2005.
Q. Who had previously managed those properties?
A. I have a letter written to Cassandra Swails,
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S-w-a-i-1-s. I show a letter that we wrote her asking
for documentation from her leases and thing like that.
Q. Do you know who she is?
A. Huh-uh.
Q. No?
A. Nope.
Q. Of your 60 homes that you were managing in
January 2014 how many property owners make up that 60?
A. Probably about 30.
Q. Are there any-- so on average one property
owner owns two properties that you manage?
A. Not typically. We'll usually have some owners
that own up to ten. And some owners that only own one.
Q. Tell me the -- as a property manager tell me
your general duties towards the owners in taking care
of a -- or managing the properties?
A. Sure. Once we receive a contract between an
owner our first step is to take a day count. If there
is already an existing tenant. Introducing ourselves.
Getting copies of their contract so we know what we are
dealing with. We tend to just manage those as the owner
sees fit. If they want us to do a rent increase we do
that at that time. If not, then they stay in a typical
month-to-month contract or their existing contract until
it is time for renewal. After that time frame when the
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property comes vacant our duties consist of preparing
the property for re-rental. With any maintenance issues
or rehab that needs to be done. Making sure the
property is habitable with any FHA required repairs.
Then we do advertising for the property. Back at the
time that the Thomases moved into this property I think
we were running through The Idaho Statesman and/or the
American Classifieds. This is before Craigslist. And
we would have advertised during that time. Receiving
people interested in the property. Do showings. Then
we would accept applications from people. We would run
a debt income ratio. We do verification of employment.
We do a criminal background check. And we try to do a
debt-to-income ratio. Our company was small enough that
credit -- pulling credit was subject to the cost of it.
So depending on the unit -- like if we were looking at a
four-bedroom house we would run credit. But if we were
looking at a little two-bedroom we wouldn't run credit.
And those were also subject to the owner. What they
wanted. If they wanted credit pulled we would pull
credit. And if they didn't we wouldn't. Because it was
extremely costly to do.
After that we would select a tenant based on
the information that we have. Put them into a lease.
Arrange for them to move in. And from that point we
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Q. When you say a debt-to-income ratio. Is that
to the tenant? Or for the owner on the property?
A. For the tenant. We look at their income for
their jobs. We do a job verification. We look at the
income that they are bringing in through all of their
different sources of income. And then we try to
7 subtract out cost of living, the rent, utilities, the
8 cost of, you know, car payments, cell phone bills.
9 Living expenses.
10
Q. Do you make the lender payment for the owner
11 on the home?
12
A. No, we do not.
13
Q. Does Cashflow Management have any employees
14 besides you and your husband?
15
A. No.
16
Q. So who makes the visits to collect the rent
17 and inspect or ask face-to-face with the tenant?
18
A. Myself or my husband.
19
Q. Tell me your general duties and operations as
20 it deals with pets owned by the tenants?
21
A. Sure. On the application there is a question
22 that says what kind of pet do you have and how big is
23 it. I'm trying to think if it actually asks what breed.
24 I don't think so. I think it just asks what -- let me
25 look at it real quick. It does say type. So it asks,
1
2
3
4
5
6
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Trina Neddo
March 20, 2015

handle everyday maintenance. You know, as the tenant
sees fit. They would contact us for any issues that
need to be resolved or dealt with over the time of their
lease. And we collect rent.
One thing that we do that is a little
different than many that we have met is we do collect
rent in person every month. We go to the property. And
this is something -- a service we provide for our
owners. It gets us at least to the front door. It gets
us to see the condition of the property. It gets us
face-to-face with the tenant. Many tenants will omit
damage just because they don't think it is that big of a
deal. Like if the water heater is leaking they won't
think to call us. Meanwhile it is causing significant
damage. So we like to get there face-to-face so we can
ask them ifthere is anything, you know, that needs
repaired. So we can make sure we can prevent any
extensive damage due to something they think is not a
big deal.
We provide the owner a monthly statement. We
attempt to do so between the 25th and 27th of each month
before we release the profit after receiving the rent.
Subtracting expenses. Subtracting our management fee.
And then releasing profit to the owner at that time. I
think that covered everything.
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"Do you have any pets? And if yes, what type and/or
weight." So it asks what kind of pet it is and what
weight it is. With that process we look at the
consideration of the type of dog, or cat, or any animal,
and deem that it is going to fit within the parameters
that the owners prefer. Some owners prefer only cats
and not dogs. And some want dogs and not cats. So we
try to follow under the rules of our management
agreement on that.
Q. Do you recall off the top of your head what
Mazniks conditions were on pets?
A. They left that judgment up to us. When we
first had the conversation about pets we discussed that
in Idaho a lot of people are animal lovers and it is
difficult to find a tenant that does not have a pet.
And so he was okay with pets. And there were pets
currently in the property with the existing tenants that
were there prior. So he didn't have an issue with
having pets at the property.
Q. When you say "he" you are talking about Roman
Mamik?
A. Correct. I'm sorry.
Q. Is Roman the Mamik that you typically dealt
with?
A. My husband dealt with him I believe in the
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beginning. But then we were -- at least more recently
we have been working with his assistant, Victoria. I
can't remember if that is her name. Yeah.
Q. So up through January 2014 who did you work
with as between Mr. Maznik or his assistant?
A. We worked with them both. We would usually
send correspondence to Victoria. And then she would
submit them to Roman. And if Roman needed to contact us
he would call.
Q. So I'm just scanning the Property Management
Agreement that we will mark later on and talk about in
detail. But I don't see any terms about pets. Is that
consistent with what you recall?
A. Yes. It might have been more of a verbal
conversation. But I can check my files and see if we
had any addendums. But I don't think we did.
Q. When you said you'll look at the type of dog,
or animal, and the weight, and then you consider whether
that type or size fits the parameters, what parameters
are you talking about? What would go into that
decision?
A. The parameters of what the owners require or
request.
Q. Okay. So what would the type of animal and
weight have to do with any decision making process?
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A. Typically Pitbulls and Rottweilers.
Q. Any other breeds?
A. We try to take them on a case-by-case
situation. But those are the two that we watch for
closely.
Q. How big was the -- well, we will come to the
specifics. I may have asked this. But how long have
you been managing properties?
A. I started in commercial -- for a commercial
firm -- let's see. I'm 38 now. So, what, 15 years.
Q. So you started as an employee for someone?
A. Um-hmm.
Q. Who was that?
A. Prime Commercial Real Estate.
Q. Where was that located?
A. In Garden City.
Q. What did Prime Commercial Real Estate do
insofar as managing properties?
A. They managed commercial properties only. And
then they also had a commercial real estate division. I
worked mostly as a secretary in the beginning. And then
worked my way to an assistant to the real estate broker.
At that time I got my real estate license and started
residential sales. Through them I actually started
managing the Garden City storage unit complexes, which
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A. The -- like I have properties that are
two-bedroom, no yard. You know, if I'm putting in, you
know, a family of four, and they have three cats, and
two dogs, and they want to live in a two-bedroom, I
wouldn't allow that. So those are the type of
parameters. We look at the size of the unit. The
number of people that are going into it. We look at the
type of property. If they are sharing a complex with
somebody else. We want to make sure that everybody is
similar to each other. I have a four-plex where
everybody is a dog person. And everybody has a dog
there. I would never put something there who doesn't
have a dog. Because everybody has a dog there. So they
all can be similar to each other.
Q. What concerns, if any, or lack of concerns, if
any, do you have as to the type and weight of the dog?
A. The weight of the dog could be heavy --you
know, if you are putting a large dog in an upstairs
apartment, it could be, you know, tromping around
causing noise. It could interfere with the neighbors.
So we take that into consideration. The type of a dog.
We will typically avoid aggressive breeds put into homes
where they share a backyard or share space with other
people. Like they would occupy the same area.
Q. What do you consider aggressive breeds?
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is where our office began, and stayed until October of
2011.
Q. So how long have you been managing residential
properties?
A. We started probably about my third year with
Prime. So about 13 years ago.
Q. So Prime -A. Twelve.
Q. -- Commercial evolved into managing some
residential properties?
A. No. No, we started our own company 13 years
ago. Prime Commercial Real Estate would receive
referrals or people calling in asking if they would
manage residential. They wouldn't. And we were
managing a storage unit complex while my husband was
going to college. So we owned a couple duplexes
ourselves. And it was a natural progression for us to
open that company and start managing other people's
property.
Q. So you started managing residential properties
on the side while you were employed by Prime Commercial?
A. Um-hmm.
Q. Yes?
A. Yes.
Q. So it has been about 13 years that you have
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experienced managing residential properties for owners?
A. Yes.
Q. In those 13 years how many times have there
been an aggressive dog situation arise where you have
had to deal with a complaint or a bite?
A. None. This is the first time.
Q. This is the only time in 13 years?
A. Correct.
Q. So there was never an incident where one
neighbor complained that the other neighbor had an
aggressive dog?
A. Nope.
Q. And there was never a dog bite or a dog attack
even though there might not have been a bite?
A. If there ever was I was never notified of it.
Q. In January 2014, of the approximate 60
residences that you managed, how many of those tenants
had dogs?
A. Over 90 percent.
Q. And you would estimate or know that how?
A. Most of them have them because we have a very
liberal pet policy. Not many people not prefer pets.
And we have kind of gained a niche for that, shall we
say.
Q. You prefer pets. Why do you prefer pets?
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that time we ask how, you know, the pet was. Or if they
have done a lot of damage to the property. Issues to
that effect. We also do -- we do our legal check
through the Idaho repository. And through the Idaho
repository, of course, we are looking for any felony
issues, violent issues, injury to property issues, so
forth.
Q. Are you a dog owner?
A. Yes.
Q. What type of dogs do you have?
A. Border Collies. Three.
Q. And how large and how old are they?
A. My oldest is four. The next one is about a
year-and-a-half. And then we have a puppy. And they
are -- let's see, they range from probably about 35
pounds for the oldest. And then 25 pounds for the
one-and-a-half year old. And then, of course, our puppy
is just a little ten-pound thing.
Q. Did you have dogs before you had these three
Border Collies?
A. Yes, we did.
Q. What types of dogs have you owned in the past?
A. We had a female Akita. Another Border Collie.
And a Bassett Hound.
Q. How long -- or how big was the Bassett Hound?
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A. I don't know that we prefer them. It is
just -- a property's condition does not require a
complete remodel if you are putting in a pet. It
doesn't need brand new carpet. It doesn't need -because the tenant with a pet will be more okay if the
carpet has a stain in it. Because they are going to put
a pet in that is probably going to put another stain in
it.
Q. It has a stain from a prior tenant?
A. From a prior pet, probably. Another reason we
prefer it is we have gone through a phase in our company
where we did try to put people who didn't have pets in.
And found that after the fact people move pets in,
anyway. Then it was difficult to collect on pet
deposits and it was difficult to enforce the lease. And
to avoid having that headache we became more liberal.
And, of course, with permission from the owners. There
are owners that say no pets and we do follow that
restriction for them. We always try to honor what the
owners want. Whatever that is.
Q. In your typical background check for a tenant
do you do anything specific to check the background of
the dog of the potential tenant?
A. We will do two items. We do a rental
reference where we contact the previous landlord. At
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A. She was pretty heavy. She wasn't tall.
Probably about 50 pounds. The Akita was my big one.
Q. How do you spell that?
A. A-k-i-t-a.
Q. And how large was that dog?
A. She was about 75 pounds.
Q. Have you ever had an incident where one of
your dogs bit someone or attacked someone?
A. No.
Q. Ever had an incident where one of your dogs
threatened to bite or attack someone?
A. No.
Q. Never?
A. Never.
Q. So let's talk about James Thomas specifically.
A. Okay.
Q. When did you first meet or come in contact
with Mr. Thomas?
A. It looks like August of 2008.
Q. Now, do you remember him independent of the
documents?
A. No.
Q. So to recall that date you are looking at -A. His application that he submitted on August
28.

M & M Court Reporting Service
(208)345-961l(ph) (800)234-9611 (208)-345-SSOO(fax)

68

(6) Pages 22 - 25

•

Bright v.
Thomas
Page 26

1
2
3
4
5

6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q.
A.
Q.
A.
Q.

The rental application?
Of2008.
And let's mark that -It is actually in your Exhibit 2 already.
Right. But I want to mark it separately here.
(Exhibit 3 marked.)
Q. (BY MR. MANWARING) I'm handing you what has
been marked as Exhibit 3. And what is that two-page
exhibit?
A. The application that both Mr. James Thomas and
his wife at the time, Katherine Thomas, gave us at the
time that they applied for the first house that they
looked at on 17th A venue in Nampa.
Q. So without looking at these you don't have an
independent recollection of them or Mr. Thomas coming in
and wanting to rent?
A. No, I don't.
Q. Do you know how he became aware of your
company?
A. I would have advertised it for availability
through the American Classified most likely.
Q. Is that typically how you get prospective
tenants?
A. It was at the time of this contract. But
currently we don't actually advertise anywhere but
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Craigslist.
Q. So this is dated August 28, 2008; correct?
A. Correct.
Q. So upon receiving this application what did
you do?
A. We would have started an application -started them into the application process where we would
have done -- we would have done a first verification of
their employment. Verified their income. Second, we
would have contacted their previous landlord. Verified
that the landlord mentioned is the landlord who owns the
property or is the property manager. Got a rental
reference from them in regard to how they pay their
rent. How they kept the place. If they had any
complaints or issues with them. Then we would have done
the debt-to-income ratio. Which was taking both of
their household incomes, subtracting out their living
expenses. Which is just a formula that is figured. And
going off of the household size and so forth. And then
deeming that they financially could afford the property.
And that all of the other checks and balances came in
sufficient. We would have selected the best applicant
that we received at that time, which apparently was
Mr. Thomas. And offered him the opportunity to lease
the property he had applied for.
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Q. So Exhibit 3, as I look at it, the first page
is an application by James Thomas. And the second page
is the application by Katherine Thomas. Correct?
A. Correct.
Q. Do you always require separate application
from husband and wife?
A. Yes.
Q. Why is that?
A. We like to run separate information on each of
them individually. We also like to have their
individual like security numbers and birth dates. So if
we ever have to go to collections we can go after them
either individually or together.
Q. So the first -- just to save time. My
understanding is you put them into a different -A. Rental.
Q. -- rental?
A. Correct.
Q. Where was that?
A. 605 17th A venue South, Nampa, Idaho.
Q. And how do you remember that?
A. We have it applied here on the top of their
application. It says 6th Street. That is our nickname
for the address below. It is a duplex with two
addresses. One is on 6th Street. And the other is on
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17th A venue. And they were in the upstairs unit of that
complex.
Q. You lost me. On 6th Street and 17th Avenue?
A. You bet. It was a duplex. A two-story
duplex. And one of the doors faced 6th Street and had
an address on 6th Street. The other door faced 17th
A venue and had a door -- and had an address of 17th
A venue. So he put 6th Street on the property name.
Which is our nickname for that property.
Q. But he actually began renting the 17th Street
address?
A. Correct. Yes. The downstairs unit is a
three-bedroom. And he was looking at a two-bedroom.
And I can tell that by the amount of rent that he was
looking to rent it for. By the rent that he was
currently paying.
Q. Now, at the bottom of the first box it says,
"Do you have pets?" "Yes" is circled. And then it has
some information there. What did you understand that to
say?
A. That that was a -- well, a Shepherd and
Maltese.
Q. Is that a "B" in front of the Shepherd?
A. Yes.
Q. What do you understand that to mean? Or did
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you?
A. I didn't. And honestly still don't.
3
Q. Shepherd. And James put it at 35 pounds;
4
correct?
5
A. I believe that is what he wrote; yes.
6
Q. And did that information cause any concern or
7
any action on your part?
8
A. No.
9
Q. Now, they are going into an upstairs
1 o two-bedroom -11
A. Duplex.
12
Q. -- residence. Duplex. Why did that large of
13
a dog not cause you concern in that small of a duplex?
14
A. Being that there were only two members of his
15 household there was sufficient room for the animals.
16
Q. Now, would you gauge that Shepherd dog at 35
17 pounds to be a larger dog or a smaller dog?
10
A. A medium. I would say a medium doing.
19
Q. Don't breeds of Shepherds often grow into
20
bigger dogs? Aren't they the bigger-type dog?
21
MR. POPE: Objection. She is not an expert on
22
dogs. Answer if you can.
23
Q. (BY MR. MANWARING) Go ahead.
24
A. Not that I'm aware of. But I don't know
25
enough about it.
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Q. Do you recall independent of the paperwork
seeing these dogs?
3
A. I'm stretching at memories here. But I want
4 to say I have seen them in the back of a car.
5
Q. So you don't have a clear memory of it?
6
A. No.
.
7
Q. But in the ordinary course of your rental
8
process you do try to meet and observe the dogs?
9
A. We do attempt to. Not in all circumstances.
10 If they have a Chihuahua we probably don't need to meet
11 them.
12
Q. Did you sign a rental agreement with Thomases
13
on the residence at 605 17th Avenue?
14
A. South. Yes.
15
Q. And I have not seen that. Is there one?
16
A. There is not.
17
Q. Why would there not be one?
18
A. It was so old that when we went through the
19 digitized copies we didn't feel a need to keep it.
2 o Since we had a current lease with them at another
21 location.
22
Q. So it would have been part of the hard file
23 that got shredded?
24
A. Correct. We eliminated many files that were
25
no longer relevant.
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Q. Do you know what a German Shepherd looks like?
A. Um-hmm.
Q. Yes?
A. Yes.
Q. Typically aren't those larger dogs?
A. I don't know what they weigh. I have never
owned one.
Q. But you have seen them?
A. Um-hmm.
Q. Yes?
A. Um-hmm.
Q. Yes?
A. Yes.
Q. You need to answer "yes."
A. Sorry. Yes.
Q. And you know what a Belgian Shepherd is?
A. No.
Q. Did you do any independent review of the dogs?
A. I would have met them.
Q. So you saw the dog?
A. I would have, yes.
Q. How would you have met the dogs?
A. We typically want to just either view them -typically they bring them to the lease signing. Or we
ask that, you know, we get a chance to just see them.
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Q. How is it that you still had the rental
application?
3
A. We would have put it into the existing file,
4
because it was still relevant with their current lease.
5 We would want to keep their social securities and their
6
driver's license numbers, birth dates, in the event we
7
ever had to go after them in collections. They are a
8
current tenant.
9
Q. They are a current tenant now?
10
A. Katherine is, yes. They have since divorced
11 and Mr. Thomas has moved out. But Katherine and her
12
mother currently still reside at 813 Heartland Court.
13
Q. Okay. Who is the owner of the property at 605
14
17th A venue South?
15
A. My husband, Dan Neddo.
16
Q. And prior to this renting to the Thomases at
17 605 17th Avenue South did you know the Thomases?
10
A. No, not prior.
19
Q. Do you ever do any background check on a
2 o prospective tenant as to prior dog bites or the
21 condition of the dog?
22
A. Can you clarify the question?
23
Q. Do you ever check -- when you check -24
A. If they have been bit, you mean?
25
Q. When you check with the prior landlord do you
1

2
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ask about dog issues?
A. I do ask if the dog has ever been a problem.
3
Has it ever caused damage. And if they ever had any
4
complaints about the dog. I'm usually looking at noise.
5
Q. Do you keep notes on that request?
6
A. I don't. I just take down the information.
7
If there is any issues that would prevent them from
8
being approved for the application I would write it on
9
the application and then write rejected on it.
10
Q. In this case, independent of your application
11
and the writing there, do you recall the terms of the
12 conversation with the prior owner? Or the prior
13 landlord?
14
A. No, I do not.
15
(Exhibit 4 marked.)
16
Q. (BY MR. MANWARING) I have handed you what has
17 been marked as Exhibit 4 entitled, "Residential
18 Lease/Rental Agreement." At the top it is dated
19 April 15, 2009. Between Cashflow Management and James
2 o and Kate Thomas; is that correct?
21
A. That is, yes.
22
Q. And it involves the residential unit located
23 at 813 Heartland Court, Nampa, Idaho; correct?
24
A. Correct.
25
Q. Whose handwriting is on this?
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from the old residence that you rented to them over to
the new residence?
A. We carried the deposit over. But we didn't
carry rent. They would have had to reconcile and
complete the other property before moving to this one.
Q. So over there on page five, second-to-the-last
page of Exhibit 4, there is a reference on the left of
September.
A. I'm sorry, what page are we on? Oh, we are
still on that back page? September.
Q. What does that mean?
A. That was the rent. That would have been rent
that was due. I'm not sure. It honestly appears that
this last page is the last page of the other lease, is
what it looks like to me.
Q. Do you use the same form lease for -A. Yes.
Q. -- for every rental?
A. Yes, we do.
Q. And where did you -- how did you develop this
lease? Or where did you get it?
A. I don't remember.
Q. And I meant the form of the lease.
A. I imagine -- I don't remember. I don't want
to speculate. I don't know how I came upon it. Ifwe
Page 37
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A. My husband's, Dan Neddo.
Q. Did he meet with the Thomases? Or did you?
A. We were both there, I believe. Oh, nope. It
would have been me.
Q. And why do you say that?
A. I signed the contract at the end. I would
have been present at the time of the signing. He would
have filled out the contract and then sent it with me to
meet them.
Q. So your signature is on the last page;
correct?
A. Correct.
Q. And on the second-to-the-last page?
A. Oh, yes. I see what you're saying.
Q. And I see on this second-to-the-last page of
Exhibit 4 there is some handwriting above the
signatures. It says, "Due on or before 10-31-2008."
A. Oh.
Q. What is -- how do I reconcile -- or how would
you reconcile that date with the date on the lease?
A. A typo. Handwritten wrong date.
Q. What would the date be correctly stated?
A. It should have been April. Well, let's see.
"Due on or before 10-31." I don't recall what this is.
Q. Did you carry the deposit and rent information
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purchased it or if we got it through a program. I'm not
sure.
3
Q. So that signature page on Exhibit 4 may have
4 been the signature page from the prior lease for the
5 property on 17th Street South?
6
A. I'm thinking it is. With the given dates of
7 this that makes more sense.
8
Q. But the pet agreement attached is actually
9
April 15, 2009; correct?
10
A. Um-hmm.
11
Q. Yes?
12
A. Yes.
13
Q. Independent of this agreement, Exhibit 4, do
14 you remember the event of the Thomases being moved from
15 the 17th Street South rental to the 813 Heartland Court
16 property?
17
A. I remember Mr. Thomas and Katherine Thomas
10 looking at two vacant units at the Heartland address.
19 And one was more renovated and would be a higher rent.
2 o And then the one that they moved into at 813 was a
21 little bit rougher condition. Could have used new
22 carpet at that time. And was going for a lower rent.
23 And they opted on the 813 Heartland Court address. And
2 4 I do remember that.
25
Q. Do you remember showing them the property?
1

2
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A. No. Not going inside ofit.
Q. Would the prior lease with the Thomases have
had a pet agreement attached to it?
A. Yes, it would have.
Q. Looking at page three of Exhibit 4. There is
a Paragraph 14. The very first one at the top.
MR. POPE: Page three.
THE WITNESS: Oh, three. I'm sorry.
Q. (BY MR. MANWARING) The term at the top,
Paragraph 14, the last sentence reads, "Resident
acknowledges that he is aware that he is responsible for
obtaining any desired insurance for fire, theft,
liability, et cetera, on personal possessions, family,
and guests."
What do you mean by that? Or what does the
lease mean, to your understanding?
A. That as we go through the lease we do discuss
the probability of accidents happening. For example, a
tree falling down and hitting the roof. Or a fire
breaking out. And that the insurance that is provided
for the exterior -- or for the property -- on the
owner's property is going to be more for the damage
against the property and will not cover any of their
personal belongings. And that it is recommended that
they get renters insurance. Which would cover their own
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any kind shall not be permitted inside the residential
unit at any time unless the prior written approval of
management has been obtained." Why do you have that
term?
A. That is a provision that we like to keep in
there for the event of an owner requiring no pets. So
that it can be already automatically in the lease. And
then it allows us, because it allows for written
approval of management, we can obtain an addendum
that -- an addendum of the pet agreement that allows it
to be overwritten.
Q. Does the reason for the written approval of
management have anything to do with the safety of others
around the animals?
A. We would like to know what they are. And we
also like to know -- you know, I wouldn't say safety as
much as we don't want to have damage occur to the
property without our information. Or without permission
from the owner. So given that we haven't had any
damage -- or any personal injury cases occur prior to
now it hasn't been in the forethought. We typically are
looking at condition and the type of animal that would
be moving into the residence. And also collecting a pet
deposit.
Q. So in regards to insurance or permission for
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personal belongings in the event of any type of
situation as mentioned above.
Q. To your understanding does that cover
liability for personal injuries?
A. I have no idea.
Q. What do you do in regard to tenants on
potential personal injuries happening on the property
insofar as insurance?
A. I haven't had any issues with it. I imagine
we would take them on a case-by-case situation and try
to appropriate the right person to contact for that
situation.
Q. So the owner has liability insurance for
personal injuries; correct?
A. Yes.
Q. Are you aware of that?
A. They should, yes. Whether they do or don't I
don't require it. That is their property.
Q. So do you do anything to review or encourage
or you don't care whether or not the tenant has
liability insurance for personal injuries?
A. No. It is up to them. If they want it they
can get it. If they don't it is not an obligation I
require.
Q. Paragraph 15 says, "Animals, birds, or pets of
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animals, safety to other people is not a factor that you
consider?
A. I wouldn't say we haven't considered it. It
just wasn't high priority. Nor something that was, you
know, instantly thought of.
Q. And it is not high priority why?
A. We have never had an issue with it. And we
would want to be probably more cautious of more
aggressive breeds. That is why we can decline people
access if they have a dog that we wouldn't want to have
in a property. Or we wouldn't allow.
Q. Have you -- in your rental properties do you
ever have consideration of safety of other things such
as trampolines by the tenants?
A. We have seen that be an issue. But it usually
comes up with the owner's insurance company. If there_
is a policy that allows it or doesn't allow it. I have
had tenants that have had trampolines. And I have had
tenants who have had them and when the insurance
companies were notified of that they did require them to
be removed.
Q. And have you ever had an incident where the
insurance company has said no, we don't want this dog or
that dog with a tenant?
A. No.
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Q. On Paragraph 16 of page three of Exhibit 4 it
says, "Resident releases management from liability for
and agrees to indemnify management against losses
incurred by management as a result of." And then it
goes to Sub B. "Any damage or injury happening in or
about residence or premises to resident's invitees or
licensees or such persons property." What do you
understand that to mean?
A. My understanding of that is that as property
managers we don't have any ownership of the property.
We don't have any insurance ties to the property. We
are not equipped for any type of dealings with that. So
the residents will hold us -- releases us, I guess.
Releases us of liability for any issue that we couldn't
personally fix, I guess. If it were a break in the
concrete, and we knew about it, and avoided fixing it,
and someone tripped and got hurt, I would think that
this clause would not be in effect. Because we didn't
fix something that we needed to.
Q. When this paragraph, and other paragraphs,
refer to management, is it referring to the owner, also?
A. No. Just us. Management. Well, that is my
understanding. But I think it could be interpreted that
it could. Because we were hired to be the
representative of the owner.
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Q. Indemnify. Meaning, step in and defend.
A. Oh, the tenant to come in and defend the owner
or the management?
Q. And take responsibility for it?
A. Yeah. It's their responsibility. They made
the mistake. Or something happened on their end that
was outside of our control. It would make sense that
the tenant should.
Q. So in this specific case did you ever talk to
the Thomases and say, "We have a dog bite situation
here. You need to take care of it"?
A. The Thomases called me to just let me know
what happened. But I was not notified by the police. I
was not contacted by anybody else. Other than the
Thomases just letting me know what happened.
Q. And then the owner and Thomases were sued in
the case; right?
A. Yes.
Q. You are aware of that?
A. Yes.
Q. When did this call occur?
A. Within a few days after.
Q. After the bite?
A. After the bite. I'm assuming the police got
involved. So they were just more letting me know what
Page 45
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Q. That is my question. What is your
understanding of that? Does the -- let me ask it this
way. Does the tenant owe the rent to the management
company or to the owner?
A. To the owner. They owe it to us to collect in
behalf of the owner. But if they fail to pay it in our
management agreement we state we are not a collection
company and we'll turn over the balance to the owner to
tum over to collections for their tenants. So it is
the owner's job to go after them legally to collect any
damage or any monetary fees for where the tenant has not
fulfilled their obligation.
Q. So as you think about it and sit here today do
you think that term management includes the owner?
A. I think I could see it being that way. But
this is going to be specifically for items that were out
of the control of the owner or the management company.
It goes back on the resident's failure to fulfill the
condition. The resident's failure to comply with
requirements. The resident's end of the job.
Q. So if the owner or the property management
gets pulled into a liability situation do you expect the
tenant to indemnify the owner or manager?
A. I'm not sure I understand the word
"indemnify." Release?
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was going on.
Q. Have you read the police report?
A. I have not.
Q. Why haven't you read it?
A. I didn't see how it pertained to the ongoing
lease necessarily with me.
Q. Would a dog bite once not pique your interest
as whether you have a dangerous situation there that you
need to address in some way?
A. Well, I have a lease with them that already
says that they are allowed to keep the pet. I don't
know how I would go back and try to change that. But
that is what we have the police for. Is they would deem
if that situation required something different. And I
would rely on the police to take care of that situation
and not personally be involved in it.
Q. But wouldn't you want to read the police
report and see -- assess it for your own knowledge?
A. I don't know what the information would do to
change anything. It would just be information. More
like prying.
Q. What if it turns out it is a dangerous dog and
you leave it on the property and it bites someone again?
A. If it is a dangerous dog then I would expect
the police to take care of that.
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Q. So if the police don't do it then you are not
going to do anything about it?
3
A. I don't know how I would do anything about it.
4
I have already given them permission to have the animal.
And there is nothing in my lease that says if it bites
5
someone I have to -- we can't keep it here.
6
Q. Well, what if the dog really is a dangerous
7
dog and the police don't do anything, and you don't do
8
anything, and someone gets bitten again?
9
A. If the police don't do anything then wouldn't
10
11 they be held liable, too? How am I supposed to do
something the police can't do? I would expect that our
12
13 civil servants would deem it dangerous. Not me. Who is
14 not an expert. They should be the ones being
15 responsible for determining if something is dangerous.
16 Notme.
Q. So your attitude is if the police don't care
17
18 you don't care, either?
A. I don't see how I can care. If I don't have a
19
2 o reason that is just, like a professional coming in and
21 saying this animal this or that. And if the animal
control is contacted they would be more professionals
22
than me. So I don't see how I could ever enforce that.
23
24 And ifl were ever to be sued by the tenant saying I
25 tried to do something that is outside of the law, I
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would imagine they would be here to defend themselves.
Q. Right. But it is their dog. Not the owner's
dog.
A. Sure.
Q. So one would think the owner would say to
tenant, "Hey, tenant, you need to step up and take care
of this." But that hasn't happened?
A. No.
Q. Looking at the last page of Exhibit 4. This
is the pet agreement that is attached to the lease
agreement; correct?
A. Um-hmm.
Q. Yes?
A. Yes.
Q. The description of the pet named Murphy now is
Belgian Shepherd at 40 pounds; correct?
A. Correct.
Q. It appears that it has gained five pounds from
when it -A. A year ago.
Q. -- happened a year ago?
A. I guess it wasn't a year. Because it was in
November. So six months.
Q. Six months prior. Okay. Did that cause any
concern that the dog is growing and it's bigger?
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don't have the expertise to determine whether an animal
is dangerous or not. I can deny someone on things we
find on the repository. That is the best I could do.
Q. What if it is a situation where the owner is
not properly maintaining the dog?
A. That would be in violation of their pet
agreement.
Q. And then what could you do?
A. We could legally go after them for a breach in
contract and evict the tenant.
Q. So far as you know, though, and we are looking
at page three of Exhibit 4, there has never been a
discussion between you and the Thomases as to taking the
responsibility for this dog bite that is at issue in
this lawsuit?
A. No. I haven't seen any reason to before now.
Q. Now, you added "before now." What do you mean
by that?
A. I'm involved now. I'm here. But I don't see
how I could have done anything different.
Q. So have you not asked the Thomases to come
into this lawsuit and defend the owner?
A. I haven't, no.
Q. Do you know if anybody else has?
A. I don't know. They are a party to this. So I
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A. No.
Q. When -- well, number one under the agreement
3
says that the tenant has to keep the pet under control
4
at all times. What do you mean by that?
5
A. It can't just run loose in the neighborhood.
6
Q. If a dog bites someone on the doorstep or the
7
street would you say that is keeping the dog in control?
8
A. I would think they -- you do your best to keep
9
them under control. But, no, that would be falling out
10 of -- under they did not keep them under control at all
11 times. But I think that accidents happen, too. An
12 animal has its own mind. I would try to take that on a
13 case-by-case situation.
14
Q. So you wouldn't -- just because a dog bites
15 someone on the doorstep, or the sidewalk, or the street,
16 that in and of itself wouldn't mean to you as the
17 property manager to call into question the tenant's
10 control of the dog?
19
A. It probably would have if it was a tenant that
2 o we had only known for a short period of time. Because
21 we wouldn't have had history with that tenant. When you
22 have history with a tenant you know more time with them.
23 You know other circumstances. Or, you know, not
24 circumstances. I mean, they have been a tenant for
25
seven years. Or I think five years at the time. Well,
1

2
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gosh, this happened in '14. And they moved in in '08.
So a significant amount of time. We try to take all
these things into this type of situation.
Q. So since it was a -- since they have been a
long-term tenant then that makes the dog bite less
serious in your mind?
A. Yes. I don't know the circumstances that had
occurred. And I have owned animals. And I have seen
animals attack the neighbor's chicken. So they are
going to do sometimes their own thing. And all you do
is your best to try to keep them under control. You
can't always do it. Even on a leash.
Q. Number two says, "Keep the pet restrained, but
not tethered, when it is outside the resident's
dwelling." What do you mean by that?
A. I didn't write it. My interpretation of that
would be that they can -- they need to make sure it is
properly secured. But tethered, in my opinion, means
not tied up so tight that it can't get very far. They
got to have room to move. It needs to still be humane.
Not tied up in the itty-bitty comer where it can barely
turn around or something to that effect.
Q. Now, are you familiar with what happens when a
large dog is confined to a house for long periods of
time? What it does to the temperament of the dog?
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A. What is your definition of a long time?
Q. All day long.
A. Just during eight hours while someone is at
work?
Q. Right.
A. No, I don't. My Akita used to have to stay in
my little two-bedroom apartment while I was at work for
eight hours. And we did that for a year-and-a-half
until I could move into something that had a backyard.
I never noticed any change in her behavior that caused
her to be more aggressive.
Q. Is an Akita a guard dog?
A. Yes, it is.
Q. In your mind, in your experience with dogs, is
there some benefit for having a dog run or a fenced
backyard?
A. Absolutely.
Q. What is that benefit?
A. Well, the benefit is probably more for the
time of the owner. I have personally witnessed the
Thomases walking their dogs on a leash. But having a
backyard that is fenced allows you to let the dogs
loose, let them run around, and not have to be there to
watch them at all times. But walking them versus
letting them run around in the backyard is going to do
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A. No, I don't.
Q. You have never come across that?
A. Not personally, no.
Q. When the dog bite occurred, and Mr. Thomas
called you, did he disclose that this dog was protective
trained?
A. No.
Q. Do you know what that means?
A. No.
Q. Are you aware that this breed of dog is the
same dog that the secret service uses to guard the
White House?
A. I did not know that.
Q. Would it matter to you?
A. Sounds like it would be a good dog then.
Q. A good dog to be forceful and attack people
that -A. Not attack people. But be a protective dog
that would take care of a family. I had an Akita at the
time and she was very protective. And having small
children I loved that about my dog.
Q. But there is no issue with you as the agent
for the landlord of someone having a big dog confined
for long periods of time in the house with no dog run
and no exercise program?
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the same. Probably safer.
Q. Now, this house at 813 Heartland Court, did it
have a fenced yard?
A. No, it did not. It is partially fenced. But
not fully.
Q. So you can't let the dog go in the backyard?
A. No.
Q. And it doesn't have a dog run; correct?
A. No. It has a large backyard.
Q. Right. But you couldn't let your dog loose
back there to exercise and run around and get out its -A. Not without supervision or having them on a
leash; no.
Q. Right. Number six on the Pet Agreement to
Exhibit 4 says, "Keep the pet from causing any annoyance
or discomfort to others and will remedy immediately any
complaints made through the management." What do you
understand that to mean?
A. That if I receive complaints directly to me,
management, that we would want to remnify (sic) the
situation. For example, we had a small Chihuahua that
was in an apartment that barked all livelong day and
drove the other tenants crazy. When I got complaints
from the other tenants we did act on possibly
terminating the lease if she didn't do something about
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it. Whether that was a shock collar or some type of
bark protection so that it would not continue to
discomfort others.
Q. Have you seen the pictures of the injury in
this case?
A. No, I have not.
Q. Assume that it was a large ghastly gash on the
forearm of Whitney Bright. Would you discount that as
discomfort to others?
A. I would, yes.
Q. You would discount it?
A. I'm sorry. I would count that as a discomfort
to others, yes. But I did not receive a complaint.
Q. Well, your owner did?
A. Okay. But I didn't. And I wasn't aware of it
until the suit occurred. Shy of a phone call. Which
was just "Heads up."
Q. And my understanding is you didn't investigate
it once you heard about it? You didn't do anything to
investigate?
A. I didn't have any reason to. I didn't fully
contemplate the situation, I guess.
Q. You wouldn't have any reason to investigate
even though a serious dog bite has occurred on -A. I didn't know it was a serious bite.
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happened in the first place.
Q. Well, why do you suppose he did?
A. I don't know. To be nice, I would assume.
Q. Did he say it was a serious dog bite?
A. No, he did not.
Q. Wouldn't you want to know that? If a serious
dog bite occurred on one of the properties you manage?
A. I would still expect the police and the Humane
Society to be the deciding factor of again what is a
serious bite and what is not. I don't know. I wouldn't
be able to determine that with my expertise -- my
knowledge of things.
Q. Number eight on the pet agreement on the last
page of Exhibit 4 says, "Pay immediately for any damage,
loss or expense caused by the pet." Are you aware that
the Thomases haven't paid any expense for this injury of
this dog bite?
A. I'm not aware of that, no.
Q. And you haven't asked them to, either?
A. To pay on -- no. I haven't been involved in
the situation. I haven't been notified of anything.
Nor would I feel the need to.
Q. So when Mr. Thomas calls and says, "My dog bit
a person outside of the home," did you not say, "Well,
you need to take responsibility and pay for any damage"?
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Q. Hang on for my question.
A. I'm sorry.
Q. If you don't investigate how are you going to
know if it is serious or not?
A. Well, again, I do expect the police to do
their job. And if it was serious I would imagine the
police would have either contacted me or the Humane
Society would have got involved and dealt with the
animal.
Q. Did Mr. Thomas disclose to you that the police
did contact him?
A. No.
Q. What if your tenant is lying to you? Don't
you want to find that out?
A. I could find out from the repository later.
But, again, I didn't see any reason for him to lie to
me.
Q. Well, you have had tenants lie to you before;
haven't you?
A. Yeah. But six years with this tenant why
would I assume that he would lie. And I don't know that
he did. He was just telling me, "Hey, here is kind of
what is going on." He didn't tell me the police were
involved necessarily. But I don't know that he had to.
He didn't even have to call me to let me know what
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A. I did say, "Well, do you have your renter's
insurance?" And I don't recall what he said. I think
he said he was going to check in on that. But I don't
know that he had it or not had it.
Q. Wouldn't this pet agreement require him to pay
at a minimum the medical expenses of the person that the
dog bit?
MR. POPE: Counsel, I'm going to object. You
are asking questions as if she is a representative of
Mr. Thomas. She is managing the property for the
Defendant Maznik and only has the agreement as it is.
And anything that she needs to do on behalf of the
Mazniks is what this deposition and the questions should
be referring to. What she has done in that
responsibility I believe has been appropriate. What you
are asking are speculative at best as to her
interactions with a tenant. And this agreement speaks
for itself. So I think these questions are
inappropriate as to what she should have or possibly
could have done in light of the circumstances after the
fact.
Q. (BY MR. MANWARING) Go ahead.
A. Remind me again what the question was? Oh,
how this affects or if they should pay?
Q. Let me ask it again. You are the owner's
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representative to this property; correct?
A. Yes.
Q. And you have placed upon tenant, Mr. Thomas,
the duty to pay immediately any damage, loss or expense
caused by the pet.
A. Yes.
Q. Would you agree that a dog bite, which is
serious, causing medical expenses, would be a damage
caused by the pet?
A. Yes, I would.
Q. Did you do anything to enforce paragraph eight
against Mr. Thomas as it is in the agreement that you
signed with him?
A. The only thing I could do is upon his vacancy
I could add damages to his bill if they were to go to
the Mazniks.
Q. So the question was, have you done anything to
enforce paragraph eight to get Mr. Thomas to pay for
damage caused by the pet?
A. No.
Q. And why not?
A. Because I don't have any contact with the
plaintiff. She has never sent me any bills to attempt
to collect from them. Which I am not a collection
agency, anyway. All I would do is send the bill to them
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and say here you go. Pay it. You should pay it. That
is the best I could do. I can't force them to do
anything. All I have is $300 to hold.
Q. She has sued your owner; right?
A. Sure.
Q. She has alleged serious damage.
A. Okay.
Q. And you have done nothing to ask Mr. Thomas to
take care of that?
A. I don't have a dollar amount to ask him to do
anything. And he has been notified by the plaintiff and
has already been asked by the plaintiff to collect it.
What more am I going to accomplish?
Q. I'm just asking why you haven't done it. And
you have given me your answer. Any other reasons why
you haven't done it?
A. No.
Q. And paragraph nine gives you the right on
behalf of the owner to revoke the permission to keep the
pet; correct?
A. Correct.
Q. And as a result of this dog bite you didn't do
that, either?
A. I didn't know the seriousness of the bite. I
wasn't aware of, you know, the police being involved.
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Well, the police report or any of that. Over time I
have learned the police were involved. And from what I
understand the Humane Society got involved. And from
what I understand the animal has been destroyed.
Q. How did you understand that?
A. I believe that the tenant informed me of that.
They may have not been ordered to destroy it. But I
know it was put down. Or at least that was my
understanding. I have not done anything to verify that.
Q. When did you come by that information?
A. Rent pick up time sometime probably last
spring.
Q. Spring of2014?
A. Yeah.
Q. Yes?
A. Yes.
Q. Who did that information come from?
A. Katherine Thomas.
Q. What did she say?
A. I don't recall exactly. Just that I think she
was grieving about having to put the animal down.
Q. Did she say why the animal was put down?
A. No.
Q. Did you ask?
A. No.
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Q. Why did you not ask?
A. She was crying. And I didn't feel it was
necessary to ask why it had to be put down.
Q. Did you wonder whether it had anything to do
with the dog bite?
A. Not at that time.
Q. Did you know about the dog bite at that time?
A. Yes, I did.
Q. Let's take a break. I'm turning off the
camera at 11 :20 a.m.
(Recess.)
(Exhibit 5 marked.)
MR. MANWARING: Back on the record at 11 :38.
I have turned on the video camera.
Q. (BY MR. MANWARING) I'm handing you,
Ms. Neddo, what has been marked as Exhibit 5. This is
the Property Management Agreement dated October 28. I
don't see the year. What year is it?
A. According to my letters in Exhibit 1 it would
have been November of -- oh, it was October. October of
2005.
Q. And this is the Property Management Agreement
between Cashflow Management and Mr. Maznik; correct?
A. Correct.
Q. And it has to do with 813 and 819 Heartland
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Court, Nampa, Idaho; right?
A. Correct.
Q. It defines Cashflow Management as the agent;
right?
A. Correct.
Q. Do you have any problem stating that anything
you did in relation to Mr. Thomas, this case, anything
you did or did not do was within the scope of your
agency on behalf of Roman Mamik?
A. Yes, I do.
Q. Do you agree to that?
A. Yes.
Q. And do you agree that anything that was within
your knowledge or not within your knowledge is also
within the scope of your agency with Mr. Maznik?
A. Yes.
Q. Now, you stated previously that you did much
of the rent collecting yourself. Tell me how many times
you personally collected rent from the Thomases?
A. Wow. Personally, honestly, about two times
out of the year they would tape the mail to the door.
But almost probably 80 percent of the time we collected
it in person. Me myself collecting it versus my husband
I couldn't break that even close for you.
Q. Would you say that you collected in person

with Murphy?
A. No.
3
Q. When you knocked on the door did you observe
4 any barking or aggressive behavior?
5
A. Yes, I did. Barking. I don't know that I
6 would define it as aggressive. But protective.
7
Q. And did the dog come to the window and bark?
8
A. To the door if they were home. The window if
9 they were not home.
10
Q. So you heard him barking?
11
A. Yes. Both dogs.
12
Q. And you didn't define that as aggressive
13 behavior? Or you didn't feel that was aggressive
14 behavior?
15
A. Given my experience with other tenant dogs
16 that is a typical response. Most dogs bark to notify
17 their owners that someone is at the door.
18
Q. Was there ever a sign out front relating to
19 the dog?
2o
A. I have seen a sign outside that says Beware of
21 Dog.
22
Q. Where was it?
23
A. In the window in the front of the -- to the
24 left of -- or to the right of the front door.
25
Q. And how long has it been there? Or was it
1
2

Page 63

from the Mazniks many times?
A. Many times; yes.
3
MR. POPE: Counsel, correction. The Thomases.
4
Not the Mazniks.
5
MR.MANWARING: Excuse me.
6
Q. (BY MR. MANWARING) From the Thomases many
7
times?
8
A. Yes, I did.
9
Q. In that activity did you observe the dogs?
10
A. Yes, I did.
11
Q. Did you observe this Belgian Shepherd dog?
12
A. Through a window. And occasionally when they
13 were walking him on a leash.
14
Q. When you collect the rent do you ever go
15 inside the house and inspect?
16
A. No, I don't.
17
Q. So you only had contact -- or you only
18 observed this dog, the Belgian Shepherd name Murphy,
19 through a window or with them walking it?
2o
A. On a leash, yes.
21
Q. Did you physically come close to the dog when
22 they were on the leash? Or did you just see him from a
23 distance?
24
A. See him from a distance.
25
Q. So you never had personal hand-to-dog contact
1

2
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there?
A. I couldn't say. I couldn't tell you.
3
Q. Had it been there for several years?
4
A. I don't know.
5
Q. I'm wondering ifit was put there before or
6
after the dog bite?
7
A. I could ask my husband to answer -- or to help
a remember. But I don't remember. I'm sorry. I didn't
9
think to talk to him about that.
10
Q. When you see a sign of one of your tenant's
11 rentals with a Beware of Dog sign in the window what
12 does that say or not say to you?
13
A. Typically, I see it in my single women's
14 homes. They will put it. Even if they have the
15 smallest littlest dog. But I think it is more of a
16 security for people who want to, you know, protect
11 themselves against maybe intruders or someone looking to
18 break in.
19
Q. So in your mind it is not a notice that there
20 is a dangerous dog on-site?
21
A. Not my experience. Typically it is there for
2 2 a false protection.
23
Q. And you didn't -- the Beware of Dog sign you
24 saw in the Thomases window did not indicate to you that
25 the German Shepherd was a vicious or dangerous dog?
1

2
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A. No, it did not.
Q. When did Mr. Thomas move out of the property?
A. I have it listed on an application that he had
applied for another rental. And I have the move out
date as of August 28, 2014. And that is a few pages in
on Exhibit 2. Mr. Thomas asked me to fill out a rental
application for a new place. And that is what that form
is. A verification.
Q. So you're looking at Exhibit 2, sixth page
down; correct?
A. Could be. Six.
Q. And the title of this page is "Rental History
Verification Request."
A. Correct.
Q. Now, what is the purpose of this page?
A. Mr. Thomas was applying for another rental.
And I was filling out an application -- or a rental
verification application.
Q. Another rental through your company?
A. No. Through another company.
Q. Is this your handwriting?
A. It is.
Q. And what was the date of this?
A. I don't know. I faxed it to them. And it
doesn't have a date at the top with the fax.
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Q. And were you aware at that point that there
was a lawsuit?
3
A. No.
4
Q. Did the owner ever contact you when a demand
5
letter was sent advising of a dog bite?
6
A. There was documentation when his assistant,
7 Victoria, just requested information for their insurance
s company. But I wasn't aware exactly what -- well, I
9 probably speculated that I knew it was for the dog bite.
10 But I didn't know exactly what it was. They just asked
11 for copies of leases and their management agreement and
12 things like that. So I just supplied documentation as
13 per requested.
14
Q. So the owner never contacted you and said we
15 received a notification from an attorney on behalf of a
16 woman who got bit by Thomases dog?
17
A. I did receive a contact that they were
18 requesting documentation for their insurance company.
19 If they specified anything more that I didn't -- I
2 o didn't understand that it was going for anything else.
21
Q. Back to Exhibit 2, six page down, Rental
22 History Verification Request, you have written in with
23 your handwriting, I assume, "Dog bit a person." Yes?
24
A. Yes.
25
Q. And it says, "All issues resolved." And,
1
2

Page 67

2

Trina Neddo
March 20, 2015

Q. There is a move out date. Would that be
1
approximately the date of the document?
2
A. No. It was a little after that. Because he
3
moved in with a friend for a while. And then he was
4
trying to get his wife to release him from his lease.
5
So as of September 29, 2014 Jim and Katie -- oh, she
6
7
signed it on October 30. That would be -- let me tell
you what page that is. Page four of the same Exhibit 2
8
Mr. Thomas had requested that Katie release him from his
9
10
lease at the 813 because they were no longer married.
And Katie finally accepted and agreed to sign this
11
agreement. Which I didn't require her to. It was at
12
13
her subject when she wanted to. So they must have -they were working out their divorce issues. So she
14
finally did sign that on October 30. And so we
15
16
technically removed him from the lease and Katie
continues to reside at the property with her mother.
17
Q. So back to the Rental History Verification
18
Request. Down there on -- a little over halfway through 19
it says, "Any pet damage or complaints (circle one)?"
20
21
And you circled "yes"; right?
A. Yes.
22
Q. And what were you referring to circling "yes"?
23
24
A. That there was a complaint that was done about
25
the pet.
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"Tenant took care of everything."
A. Um-hmm.
Q. That's what it says; right?
A. That is what it says.
Q. How did you verify that Mr. Thomas took care
of the issue resolving the dog bite?
A. I went onto the repository and just looked at
the -- the personal injury. And it looked like he was
resolving things with the court. So I just was
indicating that any issues that I was aware of were
resolved.
Q. So you looked at the lawsuit that was pending
in Ada County? Or Canyon County?
A. Not the lawsuit of this. It was the one with
the police. Like a ticket that he got for a personal
injury. I am not educated enough to deem what all of
those are. I just try to look at, you know, what the -what it says. What the results were of it. If there
was a fine. Does it show that it was paid. That kind
ofstuff.
Q. So were you assuming that ifthere were any
medical damages that he had taken care of that?
A. Not necessarily. I was more thinking on the
position of the -- him with the police. Ifhe had a
fine through the courthouse. That he was resolving that
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with the court. I was more trying to disclose this
information to the new potential renters and let them do
their assessment.
Q. Do you know where he is living now?
A. I do not.
Q. Now, based upon the applications that you have
produced it appears that Katherine Thomas was also an
owner of the Belgian Shepherd.
A. They were married. I think community property
sticks on that; doesn't it?
Q. But you are not of the opinion that the dog
was only owned by James Thomas?
A. I wouldn't assume so; no.
Q. Because she listed the dog on her application,
too; correct?
A. Correct.
MR. MANWARING: Okay. I think that is all of
the questions I have for now.
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she started feeding it and giving it water.
Q. But insofar as the Thomases dogs there have
3
been no complaints?
4
A. There have been no complaints against the
5
Thomases dogs from any of the neighbors in that
6
location. Or anyone else that contacted me directly.
7
Or our company.
8
Q. To your knowledge has Murphy expressed any
9
aggressive attitudes in the past either while on a leash
10 or at the house that you have been made known of?
11
A. None that have been made known of or witnessed
12 myself.
13
Q. Besides the call from Mr. Thomas shortly after
14 this incident in January 2014 what other conversations
15 or interactions did you have with the Thomases about
16 this dog bite incident?
17
A. The only conversation I had was shortly after
18 it had happened. They had notified me of a -- that an
19 incident happened. The conversation led me to believe
2 o that the person that was bit was a friend. And they
EXAMINATION
QUESTIONS BY MR. POPE:
21 were just letting me know that it had happened.
Q. Mrs. Neddo, I just have a few questions that I
22
Q. And at any time have you spoken to the
23 plaintiff, Ms. Bright, regarding this matter?
want to ask. At any time that Mr. Thomas and Murphy,
the Belgian Shepherd, were living in the Heartland Court 24
A. I have never spoken to her. Nor received
25
anything in writing from her at all.
residence did you receive any complaints from any
1

2
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neighbors or other persons regarding Murphy and -- for
any reason?
3
A. Not in regards to any of the dogs; no.
4
Q. As you collected the rent personally from the
5
Thomases what feelings, emotions or fears did you have
6
going to the door knowing that this particular dog was
7
on the other side of the door?
8
A. I didn't fear. I always prepared for the
9
barking. But I expected it. And it was never an issue.
10
Q. Are you aware of any requirements from the
11 subdivision that the Heartland Court properties are
12 located requiring fences for the individual properties?
13
A. There is no HOA or CC&R's. So there is no
14 requirements.
15
Q. And you say that there are other tenants in
16 those properties that have dogs, as well?
17
A. Yes.
18
Q. Have there been any complaints with any of
19 those dogs in the neighborhood from neighbors or other
2 o people concerned?
21
A. The Thomases actually complained once about
22
the neighbor they shared the yard with. The woman -2 3 Laura Driscoll had left her dog unattended for a large
24 period of time outside without food and water was
25
Katie's claim. So she wanted to let me know. And so
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10
11

12
13
14

15

Q. Are there any requirements in either the lease
of -- well, let me ask this first. The lease that we
have here as Exhibit 4, is this the same lease that you
use for all of the other properties that you manage?
A. Yes, it is.
Q. And have there been any other incidents that
you are aware of on any other properties of a similar
nature regarding aggressive animals?
A. I have never received any complaints of
aggressive animals of any property in my entire years of
managing.
MR. POPE: That is all I have. Thank you.
MR.MANWARING: Okay. Well, thank you.
(Deposition concluded at 11 :50 a.m.)
(Signature requested.)

16
17
18
19
20
21

22
23
24
25

M & M Court Reporting Service
(208)345-961 l(ph) (800)234-9611 (208)-345-8800(fax)
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seek information regarding your observations of the actions, characteristics, and/or propensities
while you were in the presence of the dogs owned by defendant James R. Thomas.
ANSWER NO. 28:

Plaintiff did not observe any dogs on that occasion.

INTERROGATORY NO. 29:

Please identify all facts, circumstances, persons with

knowledge, documents, etc., which show that the dog owned by defendant James R. Thomas
which allegedly attacked you on January 21, 2014, had a vicioi1s nature, disposition, and/or
propensity prior to January 21, 2014.
ANSWER NO. 29:

See Answer to Interrogatory Nos. 5 and 20 along with statements

made to investigating officer in the Incident Report Nl 4-02315 that the dog was "protective
trained."
INTERROGATORY NO. 30:

Please identify all facts, circumstances, persons with

knowledge, documents, etc., which show that the dog owned by defendant James R. Thomas
which allegedly attacked you on January 21, 2014, had attacked other persons prior to January
21, 2014.

ANSWER NO. 30:

None known to date. This will be supplemented.

INTERROGATORY NO. 31:

Please identify all facts, circumstances, persons with

knowledge, documents, etc., which support your allegation in paragraph 8 of the Complaint that
"Defendants Maznik ... knew or should have known that the occupant of the residence was
harboring the dangerous Dog."
ANSWER NO. 31:

Mazniks and/or their agent knew that Thomas had dogs and should

have or did investigate and inquire as to what type and manner of dog existed.
INTERROGATORY NO. 32: Please identify all Canyon County Code and Nampa City
Code sections and/or provisions which you allege create a duty upon defendants Roman Maznik
and Natalya K. Maznik "to keep the Dog under control either by command or restraint at all
PLAINTIFF'S RESPONSES TO DEFENDANTS' FIRST SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION- 12
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times'' and "to ensure the Dog was properly vaccinated and licensed at all times" as alleged in
paragraph 15 of the Complaint.
ANSWER NO. 32:

Canyon County Code, Article 5, Animal Control Regulations,

including but not limited to 03-05-15; Nampa Code, Chapter 2, Animal Control, including but
not limited to 6-2-7, 6-2-15, 6-2-16, 6-2-22.
INTERROGATORY NO. 33:

Please identify all facts, circumstances, persons with

knowledge, documents, etc., which support your allegation in paragraph 17 of the Complaint that
defendants Roman Maznik and Natalya K. Maznik "violated their obligations and duties under
the Canyon County Code and Nampa City Code in regards to the Dog on January 2 I, 2014, for
which [defendants Roman Maznik and Natalya K. Maznik] should be held per se liable."
ANSWER NO. 33:

Landlord has a duty at common law and under the county and city

codes not to allow dangerous conditions on their property.

A vicious dog is a dangerous

condition.
INTERROGATORY NO. 34:

Please identify all facts, circumstances, persons with

knowledge, documents, etc., which support your allegation in paragraph 20 of the Complaint that
"Defendants Maznik ... knew or should have known the Dog had a vicious nature, disposition,
and propensity."
ANSWER NO. 34:

Mazniks and/or their agent knew that Thomas had dogs and should

have or did investigate and inquire as to what type and manner of dog existed.
INTERROGATORY NO. 35:

Please identify all facts, circumstances, persons with

knowledge, documents, statutes, accepted case law, accepted precedents, etc., which support
your allegation in paragraph 21 of the Complaint that defendants Roman Maznik and Natalya K.
Maznik "should be held strictly liable" for the alleged January 21, 2014, attack upon Plaintiff by
the dog owned by defendant James R. Thomas.
PLAINTIFF'S RESPONSES TO DEFENDANTS' FIRST SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION - I 3
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ANSWER NO. 35:

e

Under the common law, owners of property are strictly liable for

dangerous conditions existing on their property.
INTERROGATORY NO. 36:

Please identify all facts, circumstances, persons with

knowledge, documents, statutes, accepted case law, accepted precedents, etc., which support
your allegation in paragraph 23 of the Complaint that defendants Roman Maznik and Natalya K.
Maznik "had a duty to use reasonable care in the control of the Dog to protect and safeguard
Plaintiff from attacks by the Dog."
ANSWER NO. 36:

Under the common law, property owners have a duty to use

reasonable care not expose the public to harm. Mazniks either failed to investigate, or inspect, or
ask questions of the tenant Thomas when they knew he had dogs, or they did investigate, inspect,
and asked questions, and failed to exercise due care to see that harm did not come to persons
knocking on the door to their property.
REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce any and all "documents" and
"records" that evidence the amounts of special damages that you claim you are entitled to
recover in this action, including, without limitation, legible copies of all medical bills, receipts,
repair estimates, repair bills, and other documentation supporting all medical expenses and any
property damage being claimed in this matter, and all documents reflecting any release from
your job or other work related duties.
RESPONSE NO. 1:

All such documents will be produced.

REQUEST FOR PRODUCTION NO. 2: Please produce any and all "documents" and
"records" that have been or are to be identified in your answer to Interrogatory No. 4.
RESPONSE NO. 2:

All such documents will be produced.

PLAINTIFF'S RESPONSES TO DEFENDANTS' FIRST SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION - 14
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
e-mail: jmanwaring@evanskeane.com

CANYON COUNTY CLERK
M MAPITINEZ, DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957
Plaintiff,
vs.
STIPULATION TO AMEND
COMPLAINT

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NAT ALY AK. MAZNIK,
husband and wife,
Defendants.

Pursuant to Rule I5(a), the parties stipulate, by and through undersigned counsel, that the
Court should grant leave for Plaintiff to file the attached First Amended Complaint which adds
Katherine L. Thomas as a Defendant.
DATED this -z_,lday of April, 2015.

'
. Manwaring, Of the Firm
eys for Plaintiff

Michael A. Pope,
Attorneys for Defendant Mazniks

STIPULATION TO FILE FIRST AMENDED COMPLAINT- I

85

•

•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ?Way of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:

Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

[X] U.S. Mail
[ ] Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[] Email
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Jed W. Manwaring ISB #3040
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
e-mail: jmanwaring@evanskeane.com
Attorneys for the Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV-2014-9957
Plaintiff,
vs.
FIRST AMENDED COMPLAINT
JAMES R. THOMAS, KA THERINE L.
THOMAS, ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,
Defendants.

The Plaintiff Whitney L. Bright alleges as follows:
1.

Plaintiff Whitney L. Bright is a resident of Boise, Idaho.

2.

Defendant James R. Thomas is a resident of Nampa, Canyon County, Idaho.

3.

Defendant Katherine L. Thomas is a resident of Nampa, Canyon County, Idaho.

4.

Defendants Roman Maznik and Natalya K. Maznik are husband and wife who

own real property commonly known as 813 Heartland Court, Nampa, Idaho.
5.

Venue is proper in Canyon County, Idaho because the dog attack injury from

which this cause of action arises occurred in Canyon County, Idaho.

FIRST AMENDED COMPLAINT - I
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GENERAL ALLEGATIONS
6.

On January 21, 2014, the Defendants James R. Thomas and Katherine L. Thomas

("Thomases") jointly owned a large dog of the Belgian Shepherd breed ( "the Dog"), which was
approximately six and a half (6 Vi) years old.
7.

Defendants Thomases lived with the Dog at their residence located at 813

Heartland Court, Nampa, Idaho.
8.

The Dog was "Protective Trained."

The Defendant Thomases had actual

knowledge that the Dog had violent propensities and is a danger to other persons. · Defendant
Thomases did not keep the Dog reasonably and properly confined.
9.

Defendants Mazniks are owners of the property wherein Defendant Thomases

reside and knew or should have known that the occupant of the residence was harboring the
dangerous Dog.
10.

On January 21, 2014, the Plaintiff Bright rang the doorbell of the Defendants

home. The Defendant James R. Thomas opened the door to speak with her, while attempting to
block the Dog, who was barking and agitated. The Defendant Thomases failed to restrain the
Dog which exited the residence.
11.

The Dog viciously lunged forward biting and ripping at Plaintiffs forearm and

tearing at her flesh. The Dog's grip tore a gouge in her arm and left flesh oozing and protruding
from the wound. After unlocking from her arm, the Dog bit into her inner thigh and would not
release until she was able to hit the Dog on the head.
12.

The Defendant Thomases could not restrain the Dog by command. Plaintiff was

forced to jump behind Defendant Thomas while in the doorway of the house for protection from
the Dog.

FIRST AMENDED COMPLAINT - 2

88

•

•
13.

Bright was taken to the hospital and treated for her injuries. Bright has incurred

·severe pain and suffering with medical procedures and medical expenses. In addition, Bright is
left with large permanent scars.
14.

The subsequent police investigation revealed that the Dog had not had its rabies

vaccination despite the fact that the Dog is over six years old. The Defendant Thomases were
required to quarantine the Dog.
15.

The above factual allegations are applicable to, and incorporated by reference in,

all Counts below.
COUNT ONE -PER SE STATUTORY LIABILITY
UNDER CANYON COUNTY CODE

16.

The Defendants had a duty under the Canyon County Code and Nampa City Code

to keep the Dog restrained and controlled at all times.

As an owner of a vicious Dog and the

owners of the property on which the Dog was kept, the Defendants have a duty to keep the Dog
under control either by command or restraint at all times. The Defendants also had a duty to
ensure the Dog was properly vaccinated and licensed at all times.
17.

The Canyon County Code and Nampa City Code contain the above restrictions

for the protection of all citizens in Canyon County and within the City of Nampa, including
Bright.
18.

Defendants violated their obligations and duties under the Canyon County Code

and Nampa City Code in regards to the Dog on January 21, 2014, for which Defendants should
be held per se liable.
19.

As a proximate result of Defendants' statutory violations and per se liability,

Plaintiff has suffered severe injuries, pain and suffering, past medical expenses, future medical

FIRST AMENDED COMPLAINT - 3
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expenses, and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding
the jurisdictional amount of $10,000.
COUNT TWO - STRICT LIABILITY

20.

The Defendant Thomases were the owner of the Dog which had a vicious nature,

disposition, and propensity, which was known or should have been known by the Defendants.
21.

The Defendants Mazniks are the owners of the property harboring the Dog with

the vicious nature, disposition, and propensity. The Defendants knew or should have known the
Dog had a vicious nature, disposition, and propensity.
22.

On January 21, 2014, the Dog did in fact attack unprovoked by Bright and maim

Bright for which the Defendants should be held strictly liable.
23.

As a proximate result, Plaintiff has suffered severe injuries, pain and suffering,

past medical expenses, future medical expenses, and permanent disfigurement, entitling Plaintiff
to damages in an amount exceeding the jurisdictional amount of $10,000.
COUNT THREE - NEGLIGENCE

24.

Defendants had a duty to use reasonable care in the control of the Dog to protect

and safeguard Plaintiff from attacks by the Dog.
25.

On January 21, 2014, Defendants breached their duty to Plaintiff by failing to

restrain, either physically or by command, the Dog prior to opening the door; by failing to place
the Dog in a confined and protected enclosure prior to opening the door; by allowing the Dog to
escape the home and attack Bright; or by failing to take any other actions to secure and protect
the public against the Dog's attacks.
26.

As a proximate result of Defendants' breach of duties, Plaintiff has suffered

severe injuries, pain and suffering, past medical expenses, future medical expenses, lost income

FIRST AMENDED COMPLAINT - 4
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and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding the
jurisdictional amount of $10,000 but not exceeding $25,000 which figure does not include
attorney fees claimed pursuant to Idaho Code §12-120(4) which will be claimed in addition to
the $25,000.
WHEREFORE, Plaintiff demands judgment for damages against the Defendants, joint

and severally, in an amount to be proven at trial, plus attorneys fees and costs, or in the event of
default attorneys fees and costs of not less than $8,333; and such other relief as the court deems
just.
DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury of all issues so triable by a Jury of not less than twelve (12).
DATED this __ day of April, 2015.
EV ANS KEANE

LLP

By~~~~~~~~~~~~~~~~-

Jed W. Manwaring, Of the Firm
Attorneys for the Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ _ day of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:
[X] U.S. Mail
[ ] Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[] Email

Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

Jed W. Manwaring
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
e-mail: jmanwaring@evanskeane.com

F I

A.~~

ci.M.

APR 28 2015
CANYON COUNTY CLERK
C LAKE, DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,
Case No. CV2014-9957
Plaintiff,
vs.

ORDER GRANTING
PLAINTIFF'S MOTION TO
AMEND COMPLAINT

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

Pursuant to I.R.C.P. 15, the Stipulation to Amend Complaint signed by Plaintiff and
Defendants Roman Maznik and Natalya K. Maznik Notice of Non-Objection and for good cause
appearing it is hereby ordered that the Plaintiff's Motion to Amend Complaint is granted.
DATED this

2-~

day of April, 2015.

The Honorable Tholnas J. Ryan
District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _a8 day of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:

H1).s. Mail

Jed W. Manwaring
Evans Keane LLP
P.O. Box 959
Boise, ID 83701-0959

[]
[]
[]
[]

Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

Fax (208) 345-3514
Overnight Delivery
Hand Delivery
Email

[~:Mail
[] Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[] Email

CLERK

ORDER GRANTING PLAINTIFF'S MOTION TO AMEND COMPLAINT- 2
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste.100

,&, • I A.k_E_ti,.M.

P.O. Box 959
Boise, Idaho 83701-0959
Telephone:

APR 3 0 2015

{208) 384-1800

CANYOM COUNTY CLERK

Facsimile:
(208) 345-3514
e-mail; jmanwaring@evanskeane.com

T. CRAWFORi), DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WIDTNEY L. BRIGHT,

Case No. CV2014-9957

Plaintiff,
vs.
MOTION TO AMEND
COMPLAINT

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

Defendants.
Pursuant to Rule 15(a), Plaintiff moves that the Court grant leave for Plaintiff to file the
attached First Amended Complaint which adds Katherine L. Thomas as a Defendant and also adds
the Idaho Code §25-2805(2) as a basis for per se liability tmder Count One. Plaintiff withdraws the
Stipulation to File First Amended Complaint filed April 27, 2015 and submits this motion in its
place. A hearing is requested.
DATED this

:1)

day of April, 2015.

EVANS KEANE LLP

Jed . . Manwaring, Of the Fi
At meys for Plaintiff

MOTION TO AMEND COMPUINT- 1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _39<lay of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally deLivering to or leaving with a
person in charge of the office as indicated below:
Michael Pope

[X]_..).kS. Mail

1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

[ ':J"Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery

[] Email

~~
.
EDW.MANW~
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Jed W. Manwaring ISB #3040
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-09S9
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
e-mail: jmanwaring@evanskeane.com
Attorneys for the Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV-2014-9957

Plaintiff,

vs.
FIRST AMENDED COMPLAINT

JAMES R. THOMAS, KA THERINE L.
THOMAS, ROMAN MAZNJKAND
NATAL YA K. MAZNIK, husband and wife,
Defendants.

The Plaintiff Whitney L. Bright alleges as follows:
1.

Plaintiff Whitney L. Bright is a resident of Boise, Idaho.

2.

Defendant James R Thomas is a resident of Nampa, Canyon County, Idaho.

3.

Defendant Katherine L. Thomas is a resident of Nampa, Canyon Cowity, Idaho.

4.

Defendants Roman Maznik and Natalya K. Maznik are husband and wife who

own real property commonly known as 813 Heartland Court, Nampa, Idaho.
5.

Venue is proper in Canyon County, Idaho because the dog attack injury from

which this cause of action arises occurred in Canyon County, Idaho.

FIRST AMENDED COMPLAINT - I

97

page 5

Apr 30 2015 10:38AM Evans Keane 2-45 3514

GENERAL ALLEGATIONS

6.

On January 21, 2014, the Defendants James R. Thomas and Katherine L. Thomas

("Thomases") jointly owned a large dog of the Belgian Shepherd breed ( ".the Dog"), which was
approximately six and a half (6 1h) years old.
7.

Defendants Thomases lived with the Dog at their residence located at 813

Heartland Court, Nampa, Idaho.
8.

The Dog was "Protective Trained."

The Defendant Thomases had actual

knowledge that the Dog had violent propensities and is a danger to other persons. Defendant
Thomases did not keep the Dog reasonably and properly confined.
9.

Defendants Mazniks are owners of the property wherein Defendant Thomases

reside and knew or should have known that the occupant of the residence was harboring the
dangerous Dog.
10.

On January 21, 2014, the Plaintiff Bright rang the doorbell of the Defendants

home. The Defendant James R. Thomas opened the door to speak with her, while attempting to
block the Dog, who was barking and agitated. The Defendant Thomases failed to restrain the
·Dog which exited the residence.
11.

The Dog viciously lunged forward biting and ripping at Plaintiff's forearm and

tearing at her flesh. The Dog's grip tore a gouge in her arm and left flesh oozing arid protruding
from the wound. After unlocking from her arm, the Dog bit into her inner thigh and would not
release until she was able to hit the Dog on the head.
12.

The Defendant Thomases could not restrain the Dog by comm.and. Plaintiff was

forced to jump behind Defendant Thomas while in the doorway of the house for protection from
the Dog.

FIRST A.MENDED COMPLAINT - 2
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Bright was taken to the hospital and treated for her injuries.

Bright has incurred

severe pain and suffering with medical procedures and medical expenses. In addition, Bright is
left with large permanent scars.
14.

The subsequent police investigation revealed that the Dog had not had its rabies

vaccination despite the fact that the Dog is over six years old. The Defendant Thomases were
required to quarantine the Dog.
15.

The above factual allegations are applicable to, and incorporated by reference in~

all Counts below.

COUNT ONE-PER SE STATUTORY LIABILITY
UNDER CANYON COUNTY CODE AND IDAHO CODE
16.

The Defendants had a duty under Canyon County Code, Article 5, Animal

Control Regulations, including but not limited to 03-05-15; Nampa Code, Chapter 2, Animal
Control, including but not limited to 6-2-7, 6-2-15, 6-2-16, 6-2-22, and Idaho Code §25-2805(2)
to keep the Dog restrained and controlled at all times.

As an owner of a vicious Dog and the

owners of the property on which the Dog was kept, the Defendants have a duty to keep the Dog
enclosed and under control either by command or restraint at all times. The Defendants also had
a duty to ensure the Dog was properly vaccinated and licensed at all times.
17.

The Canyon County Code, Nampa City Code and Idaho Code contain the above

restrictions for the protection of all citizens in Canyon County and within the City of Nampa,
including Bright.
18.

Defendants violated their obligations and duties under Canyon County Code,

Article 5, Animal Control Regulations, including but not limited to 03-05-15; Nampa Code,
Chapter 2, Animal Control, including but not limited to 6-2-7, 6-2-15, 6-2-16, 6-2-22, and Idaho

FIRST AMENDED COMPLAINT - 3
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Code §25-2805(2) the in regards to the Dog on January 21, 2014, for which Defendants should

be held per se liable.

19.

As a proximate result of Defendants' statutory violations and per se liability,

Plaintiff has suffered severe injuries, pain and suffering, past medical expenses, future medical
expenses, and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding
the jurisdictional amount of $10,000.

COUNT TWO - STRICT LIABILITY
20.

The Defendant Thomases were the O\\-ner of the Dog which had a vicious nature,

disposition, and propensity, which was known or should have been known by the Defendants.

21.

The Defendants Mazniks are the owners of the property harboring the Dog with

the vicious nature, disposition, and propensity. The Defendants knew or should have known the
Dog had a vicious nature, disposition, and propensity.
22.

On January 21, 2014, the Dog did in fact attack unprovoked by Bright and maim

Bright for which the Defendants should be held strictly liable.
23.

As a proximate result, Plaintiff has suffered severe injuries, pain and suffering,

past medical expenses, future medical expenses, and permanent disfigurement, entitling Plaintiff
to damages in an amount exceeding the jurisdictional amount of $10,000.

COUNT THREE -NEGLIGENCE
24.

Defendants had a duty to use reasonable care in the control of the Dog to protect

and safeguard Plaintiff from attacks by the Dog.
25.

On January 21, 2014, Defendants breached their duty to Plaintiff by failing to

restrain, either physically or by command, the Dog prior to opening the door; by failing to place
the Dog in a confined and protected enclosure prior to opening the door; by allowing the Dog to

FIRST AMENDED COMPLAINT - 4
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escape the home and attack Bright; or by failing to take any other actions to secure and protect
the public against the Dog's attacks.
26.

As a proximate result of Defendants' breach of duties, Plaintiff has suffered

severe injuries, pain and suffering, past medical expenses, future medical expenses, lost income
and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding the
jurisdictional amount of $10,000 but not exceeding $25,000 which figure does not include
attorney fees claimed pursuant to Idaho Code §12-120(4) which will be claimed in addition to
the $25,000.

WHEREFORE, Plaintiff demands judgment for damages against the Defendants, joint

and severally, in an amount to be proven at trial, plus attorneys fees and costs, or in the event of
default attorneys fees and costs of not less than $8,333; and such other relief as the court deems
just.

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury of all issues so triable by a Jury of not less than twelve (12).
DATED this _ _ day of April, 2015.

EVANS KEANE

LLP

By_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Jed W. Manwaring, Of the Firm
Attorneys for the Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ _ day of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:
Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

[X] U.S. Mail

[] Fax (877)294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
( J Email

Jed W. Manwaring

FIRST AMENDED COMPLAINT - 6
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F I A.~?11§ DP.M.
APR 3 0 2015
CANYON COUNTY CLERK
T WATKINS, DEPUTY

Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. O.Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 34S-3514
e-mail: jmanwaring@evanskeane.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957

Plaintiff,

AFFIDAVIT OF PLAINTIFF'S
COUNSEL IN SUPPORT OF
MOTION TO VACATE HEARING
ON SUMMARY JUDGMENT

vs.

JAl\fES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

STATE OF IDAHO
County of Ada

)
) ss.
)

Jed W. Manwaring, being first duly sworn, deposes and says:
1.

I am the duly authorized agent of the Plaintiff, and attorney of record and have

personal knowledge of the facts set forth in this affidavit.
2.

I am not avaiJable to attend the hearing on Defendants' Motion for Summary

Judgment presently scheduled for May 14, 2015. I am required to be at trial on May 12-15, 2015
in B1aine County before Judge Elgee in the case of Rosenberg v. McHugh, Case No. CV14-l14.
At this time it appears that case is notHkely to settle.
3.

In addition, I need to obtain the Affidavit of Janette Endecott attached as Exh. l

based upon her statements to me. If she will not sign the affidavit, I wiU need to subpoena her to
AFFIDAVIT OF PLAINTIFF'S COUNSEL IN SUPPORT OF MOTION TO VACATE SUMMARY JUDGMENT
HEARING
J
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a deposition to obtain those statements. Based upon my interview with her it is apparent that the
dog was vicious.
4.

Attached as Exh. 2 are true and correct copies of pages 3-4 of the Police Report of

Incident N14-02315 describing the dog attack and Mr. Thomas volunteering to the officer that
the dog is "protective trained."
5.

Attached as Exh. 3 are pages 18-25 from the sworn Deposition of Whitney L.

Bright describing the dog attack.
6.

Since it appears that Mr. Thomas volunteered to the neighbor (pre-dog attack) and

to the police officer (post-dog attack) statements upon which a factfinder could rely that the dog
was vicious, it is entirely possible that he also volunteered that information to the property
owner. Therefore, I need to take the depositions of the Thomases to find out what other evidence
exists as to the dog's viscous propensities and who was aware of the same. The subpoenas of
Thomases are being prepared.
7.

I need to complete these remaining discovery matters in fairness before I can

effectively respond to Defendants' Motion for Summary Judgment.
8.

I can have associate Judy Geier handle a hearing on May 14, at 9 a.m. on the

Motion to Amend Complaint and the Motion to Vacate Summary Judgment Hearing but she is

104
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CERTIFICATE OF SERVICE

this30

I HEREBY CERTIFY that on
day of April, 2015, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by tax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

Michael A. Pope

[] !J:.,8-. Mail

l 000 SW Broadway, Ste. l 080
Portland, OR 97205

["f"FAX

(877) 294-9510

[ J Overnight Delivery
[ ] Hand Delivery

C)~(JJttt

.'

~~anwaring ~ - - ~ - - - - -

AFFIDA VJT OF PLAINTIFF'S COUNSEL IN SUPPORT OF MOTION TO VACATE SUMMARY JUDGMENT
HEA.RJNG
.3
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P; 0. Box 959
·
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 34S-3514

e-mail: jruanwaring@evanskeane.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957

Plaintiff,

AFFIDAVIT
ENDECOTT

vs.

OF

JANETTE

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,

husband and wife,
Defendants.
STATE OF IDAHO
County of Ada

)
) ss.
)

Janette Endecott, being first duly sworn, deposes and says:

I.

I am over the age of 18 and have personal knowledge of the facts set forth in this

affidavit.
2.

I have resided at the address of 809 Heartland Court, Nampa, Idaho for several

years. My home is directly North of the duplex address of 813 Heartland Court, Nampa, Idaho
separated only by a small front yard.
3.

The residents of 813 Heartland Court, Nampa, Idaho .have had in past years a

large German Shepherd or similar Shepherd breed dog. After the residents of 813 moved in, the

AFFJDA V/T OF JANEITE ENDECO'IT

I

106

Apr 30 2015 02:53PM Evans Keane •

345 3514

page 6

•

gentleman owner of the dog came over to my front door, introduced himself and said ''this is not
a friendly dog" and it is a "retired police dog."
4.

On more than one occasion when I was out working in the yard, and the neighbor

would walk his large Shephard dog to the mail box, the dog would bark wildly at me and lunge
hard against it.s leash toward me. There was no question in my mind but that this was a vicious
dog.
DATED this _ _ _ day of April 2015.

Janette Endecott

SWORN BEFORE me this d a y _ of April 2015.

Notary Public for the State ofidaho

Residing a t · - - - - - - - - - - ~ My Commission Expires_ _ _ _ _ __

AFFJDAVITOF JANE1TEENDECOIT

2
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Officer Report for Incident N14-02315

Page3of7

Narrative
to/,JB 395
Re;;x;irt Narrative

Nampa Police Department

Report Number: Nl~-02315
Incidenti Dog Bite
Date: 01-21-2014
Officers: Cpl. J. Burns/ 395
Related Report Number:
Route to: AC
Video:
Photos,
Audio:

Yes_x_
Yea_x_
Yea __

No__
No__
No_x_

Location stored: Spillman
Location Stored: Spillman
Locati<>n Stored:

On 01-21-2014 at approximately 2138 hours, I was dispat:cned to the .-rea of ·i'/Y
.>~:,..· ... ':'?i:1\}ti\;{\ reference to a welfare check in that area. Nampa Dispatch had
received a phone call from a female advising that one of her employees had just
been attacked by a dog and that she was en her way to an unknown hospital,
Nampa Dispatch contacted St. Alphonsus Medical center South in Nampa and
confirmed that our victim was at that hospital with a dog bite.

I responded first t:.o the scene of the hospital and made contact with a male

=~:~::!;s~:;1!o!;a:~c::J:'~~~'.<t~i~Jftl\{1,f;,f:?fA:J~;,.i\]~;ts~~ :;:!kh:1;~r:s9=:~1:man who

was behind on his payments. David advised that he was there with the female
victim, Whitney :. . Wright i:(f\i;'J;,;f;j;:'ffii;f{,~\;'.'}, David saii:l while on scene he remained
in the vehicle while Whitney went up to the residence in an attempt to make
contact with the ow:ner of the vehicle that was behind in payments. David said
that he observed the front lights o! the residence come on after Whitney knocked
and at one point she began screaming advising that she had just been bitten by a
dog, David said when Whitney came over to the vehicle he transported ~er to St .
.Alphonsus Medical Center South.
I then made contact with Whitney in her hospital room. I observed a large open
wound on her left forearm area. Whitney said she had gone to the residence of
3.;(Ji:.,f:S,fi;/;'.f';/i:J':/\/l',fff~f\j):;'( to speak with James R, 'rhomas ~ftf.t:~ri\!!0f},;J':;;;i:\; about being behind
ca:r.
Whitney said she was standing 'at'
and rang the
doorbell and could hear dogs barking inside. Whitney said the porch light came
on and James answered the door. Whitney said that she could see what ~ppeared
to be a German Shepherd behind James trying to get past James as he spoke. She
advised that the German Shepherd was finally able to get past James and that it
leaped at her an~ grabbed onto her arm, Whitney said the German Shepherd then
gracbed onto her leg on her left inner thigh. Whitney said she was able to use
the clipboard in her hands to hit the dog on the head and the dog then
disengaged and ran out into the yard. Whitney advised that it appeared to her
that the dog did not mean to bite her but that it was growling during her
contact with Jamee. Whitney advised that she actually ran into James•s house in
an atte111pt to get away from the dog and that James was able ta control the dog
at t"1at time,

·~n

pay;;.ent~'.-'

I then made cont.act with James by phone,

'the· ·door

James advised that the dog

02/20/14
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Officer Report for Incident N14-02315

Page4of7

in question ie a ru11 bred ~rman Sheph~rd named Murphy who is 6 1/2 years old.
Jilmee told m~ that Murphy is
current on hi9 shote ~nd that he i$ taken to River City Veterinary in Meridian.
James told me Murphy has never bitten .myone in the past.
James t:old mo!! that Murphy 1s Hproteotive trained",

I took several digital images of Whitney's injuries which were placed into

Spillman.

: advised both parties ot the case report number and advised that I would
forwarding this case to Animal control for them to conduct follow up.

be

End of report.

Responsible LEO:

Approved by:

Date

02/20/14
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Bright V,
Thomas

Whitney L. Bright
Mar~h 20, 2015
Page 18

1
2

.

A. No, it wasn't.
Q. The next line says, "Thomas opened the door

behin.d which was the barking vicious dog." How did you
come to a conclusion that the dog was vicious as it was
s barking?
6
A. He was standing there and the dog was down by
7
his legs. And he was between the door and Mr. Thomas's
a legs. And he was just barking really viciously at me.
9
Q. Help me understand what you believe to be a
10 vicious bark versus any other bark that a dog would
11. make?
12
A. Well, normal -- I don't know. I guess I don't
13 know how to answer that.
14
Q. Well, you say that there is a barking vicious
1s dog in your answer. And I'm trying to understand how
16 you understand those terms to relate to the dog that
17 Mr. Thomas had?
J.8
A. It was enough to notice my attention that the
1!I
dog was trying -- he was trying to come out the door at
20 me. He was barking. I mean, we didn't even hardly get
21 any words out before anything else really happened. It
22 all happened so fast.
23
Q. And, again, as you have made similar visits to
24 other persons homes with dogs did you observe similar
2s barking when the owner of the vehicle or so forth would

Page20

1
2

3

3

4

4

A. He didn't do anything to try to re:itrain the
dog until afte.r the incident occurred.
Q. This may sound like an obviolJS question, but I
want you to remfflllber that I represe'J).t the owners of the

property. To whom do you believe that this dog that
Mr. Thomas wa.s interacting with at the time that you
7
were on the doorstep, who owned the, dog?
e
A. I'm sorry, can you explain that again? I
, don't understand.
10
Q. Who did you believe owned the dog at the time
11 you were there in January of2014?
1:2
A. I believed Mr. Thomas did.
13
· Q. And I believe you testified earlier you didn't
l4 know whether he was owning or renting that particular
15 residence.
16
A. Correct.
17 ·
Q. The next line in your answer to Interrogatory
18 No. 5, which is the very Jast line of page three, it
15'
says, "Thomas stepped hack allowing the dog to charge
20 out biting and tearing at Whitney's left elbow." That
21 continues onto page four.
22
Describe for me what you mean by Mr. Thomas
23 stepped back allowing the dog to charge and bite?
24
A. He had moved his leg and was going to walk out
25 on the porch, I'm assuming, to talk to me. And the dog
5

6

Page 19

Page 21

1 had got out at that point. When he moved his leg the
come to the door?
2
dog had enough room.
A Yes.
3
Q. And as Mr. Thomas was moving out to talk to
3
Q. Was this dog barking or acting any differently
4 · you on the porch did he say anything to the dog that you
4 than other dogs you had seen?
s heard?
s
A. Yes, it was.
6
A. No.
6
Q. In what way?
,
A. The way it was trying to come out at me. It
7
Q. And as Mr. Thomas stepped back, as you have
8
indicated, what did you see the dog doing?
a was barking and trying to come out the door. And he was
9
A. I was not really paying attention to the dog.
9
holding him back with his Jeg. Normally dogs don't try
10 I was more paying to Mr. Thomas. Until I saw that the
10 to lunge and try coming out at me. They just stand
11 dog was outside. And then at that point the dog was
11 there and bark type thing. I don't know.
l.2
Q. On January 21, 2014 did you observe any Beware 12 jumping off -- there \Vas a little porch area there -13 with his mouth open right at me.
13
of Dog signs on the residence?
14
Q. So where in relation to the front door were
H
A. No, I did not.
15 you positioned? Were you on what I would call the
1s
Q .. As you were at the doorstep with Thomas
16 landing? Or on one of the steps?
16 observing the dog, as you have testified, what, if
17
A. What l can remember is there was a door. And
17 anything, did you hear Mr. Thomas say to the dog to try
18 then there was just like a Httle porch area. Like a
18 to restrain it?
19 one step up to go into the house. But it was pretty
19
A. He said nothing to the dog.
20 . good-sized. And I W21S off that onto the walkway.
20
Q. Besides blocking it with his leg what else did
Q. But when you either rang the doorbell or
21 you observe Mr. Thomas do with regard to the dog at this n
22 knocked on the door you would have been on this little
22
time?
23
step platfortn?
23
A. At thatpoint nothing.
24
A. And I had stepped back down to keep my
24
Q. You say at that point nothing. What do you
25 distance.
25
mean by that?
1
.2

M & M Court Reporting Service
(208)345-961 l(ph) (890)234-9611 (20B)-34S-88D8(
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Briglltv.
Thomas

Whitney L. Bright
March :zo. 24115
Page22

1
2
3

Q. When you say keep your distance. From

Page 24

A. No.

l

Mr. Thomas? Or from the dog?
A. Just from the door in general.

2
3

Q. So describe what happened next? You have got
5 the dog jumping off towards you. What happened after
II that?
7
A. 1 felt him latch onto my arm.
8
Q. Which ann?
9
A. My left elbow right here.
10
Q. And then what happened?
11
A. I had tried to knock him off, but he was
1.2 tearing at my arm. Like he was locked into it. And I
13 got him to release from my ann. He backed up some
l~ towards the yard and then charged at me again biting
15 onto my leg. And I was hitting him with my clipboard
16 trying to get him off me.
17
Q. And what were you seeing Mr. Thomas trying to
18 da at this point?
19
A. At that point what I remember him doing as the
20 dog came at me the second time he was out now of the
21 house trying to take the dog off of me. And he had
22 pulled him back into the yard and got him off me. AJ?.d I
23 ran into their house.
Q. At any time during either the first or second
24
25 attack -- we'll call the first attack for your ann and
4

4
5
6

'a
9

10
11

12
13
l4
15
16
17
18
19

20
21
22
23
24
25

Q. Did you ever come to find out who this woman
was that you hid behind?
A. No. I was assuming it was his girlfriend or
wife. I wasn't sure who it was, no.
Q. What, if anftlung, do you rett1'1l}her her saying

as all of this was happening?
A. I don't remember her saying anything at that
pomt.
Q_ How about after you came into the house and
hid behind her?
A. She didn't really say anything to me that I
can recall witil after they had the dog in the house and
1 ran back outside.
Q. And what, if anything, did Mr. Hicks do while
all of this was going on?
A. He heard me screaming he said. And then he
was just coming up the wa]kway as I was running out of
the the house.
Q. So when Mr. Thomas brought the dog into the
house you would have had to pass each other to get back
out of the house; is that correct?
A. No. When he had brought the dog into the
house he was holding onto his collar and the dog was
still trying to come at me. And the wife had pretty
Page 2:5

Page23
l
2
3

4

5
6

7

8
9

10
11

.12
13
14
15

16
17
18

19
20
21
22
23

24
25

t1i.e second attack for your leg. And as I continue this
which leg did he attack?
A. My left leg.
Q. That will be our second attack.
A. Okay.
Q. Between either of those attacks or during
those attacks did you fall to the ground?
A. No.
Q. So you were always on your feet?
A. Yes.
Q. You mention in your answer now on page four
that you ran into the house. And then it says
subsequently that you hid in the house until the dog was
finally subdued and removed. That is on the very last
line of the answer on page four. Where in the house did
you hide?
A. When I went into the front door there was a
woman standing there. And I had got behind her. She
was to the very right of the door. And I hid behind
her.
Q. So you didn't go into any room or closet or
anything like that?
A. No.
Q. Was there anybody else besides this woman that
you saw in the house?

1
2
3

4

s
6

7
8
9

10
11
12
13
14

15
16

17
18

l9
20
21
22

23
24
25

much -- or the woman walked up and let me go out the
doorway. So she was in between the dog and me.
Q. What kind of perfume were you wearing that
night?
A. I don't think I was wearing perfume.
Q. How about body soap or shampoo that you used
at that time?
A. I'm not sure.
Q. Is there anything that you remember that may
have provoked the dog into acting the way he did?
A. No.
Q. How far away from the house did you run before
stopping for what happens next?
·
A Into the driveway. Their side of the
driveway.
Q. And what, if anything, did Mr. Hicks do now
that he is close to the action?
A. He come running back out after me and was
like, "Oh, my gosh, are you okay? What happened?" He
was trying to get out of me what happened.
Q. And what do you remember saying?
A. I think at that point I was in shock and
Mr. Thomas and the lady had came out. And I tried to do
my spiel to him. Telling him who I was and why I was
there. And then I stopped myself at that point and

M & M Court Reporting Service
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959'
Boise, Idaho 83701 ~0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
e-mail: jmanwaring@evanskeane.com

F I A.k ,--~ >~.M.
APR 3 0 2015
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE fflIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,
Case No. CV2014-9957

Plaintiff,

vs.
MOTION TO VACATE
SUMMARY JUDGMENT
HEARING

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

Pursuant to Rule 56(f), Plaintiff moves the Court to vacate Defendant Mazniks' hearing on

their Motion for Summary Judgment, presently set for May 14, 2015. Plaintiff's counsel is not
available due to a trial scheduled in Blaine County on May 12-15, 2015. In addition, certain
affidavits and depositions must yet be obtained in order to effectively respond to Defendants'

Motion for Summary Judgment. Th.is Motion is made and based upon the Affidavit of Plaintiff's
Counsel filed contemporaneously with this Motion. A hearing is requested.
DATED this :3::) day of April, 2015.

EVANS KEANE LLP

. Manwaring, Of the Fi
meys for Plaintiff
MOTION TO VA CATE SUMlvfARY JUDGMENT HEARING • l
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CERTIFICATE OF SERVICE

30

I HEREBY CERTIFY that on this
day of April, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:
Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: rnpope@allstate.com

[ ] JJ.S. Mail
['f'Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[ J Email

91:>M~-G-.

-+-J-_ __

MOTION TO VACATE SUMMARY JUDGMENT HEARING - 2
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•

1

2
3

4
5
6

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

L E D

A.M . _ _ _ _P.M.

MAY O8 2015

7

CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorney for Defendants Maznik
8
9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12
13

Plaintiff,

14
15

16
17

Case No.

WHITNEY L. BRIGHT,

V.

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

CV-2014-9957

DEFENDANTS MAZNIK'S PARTIAL
NON-OBJECTION TO PLAINTIFF'S
MOTION TO VACATE SUMMARY
JUDGMENT HEARING AND PARTIAL
OBJECTION
TO
PLAINTIFF'S
MOTION TO VACATE SUMMARY
JUDGMENT HEARING

18

19

Defendants.

20

COME NOW defendants Roman Maznik and Natalya K. Maznik (hereinafter "Defendants
21
22

Maznik"), by and through their counsel of record, Michael A. Pope, and hereby submit their partial

23

Non-Objection to Plaintiffs April 30, 2015, Motion to Vacate Summary Judgment Hearing and their

24

partial Objection to Plaintiff's Motion to Vacate Summary Judgment Hearing (hereinafter

25

"Motion").
26
27
28

DEFENDANTS MAZNIK'S PARTIAL NON-OBJECTION TO PLAINTIFF'S MOTION
TO VACATE SUMMARY JUDGMENT HEARING AND PARTIAL OBJECTION TO
PLAINTIFF'S MOTION TO VACATE SUMMARY JUDGMENT HEARING - 1

114

1

2
3

4

ARGUMENT
Partial Non-Objection to Plaintiff's Motion.
Plaintiff's attorney of record has filed the Motion for two (2) reasons.

First, Plaintiff's

5

attorney of record will be in trial in Blaine County May 12-15, 2015, and will not be available for the
6

7
8
9

May 14, 2015, 9:00am hearing on Defendants Maznik's Motion for Summary Judgment.
Defendants Maznik hereby provided notice to the Court and Plaintiffs attorney of record that
they do not object to the Court re-setting the hearing date for the Motion for Summary Judgment to

10

allow Plaintiff's attorney of record to be present at said hearing. By this notice, Defendants Maznik
11

12
13

14
15

respectfully request that the Court re-set the Hearing for the Motion for Summary Judgment at a date
and time which accommodates the Court as well as the parties' attorneys of record.

Partial Objection to Plaintiff's Motion.
The second reason the Plaintiff's attorney of record filed the Motion was to be g1 ven

16

additional time to obtain certain affidavits and conduct certain depositions "in order to effectively
17
18

respond to Defendants' Motion for Summary Judgment." Based upon the representations in the

19

Affidavit of Plaintiffs Counsel in Support of Motion to Vacate Hearing on Summary Judgment

20

(hereinafter "Attorney Affidavit") and the proposed Affidavit of Janette Endecott (hereinafter

21

"Endecott Affidavit" attached at Exhibit 1 to the Attorney Affidavit), no additional information will
22
23

24
25
26

be obtained that would refute Defendants Maznik' s arguments or show a genuine issue of material
fact as discussed in their Motion for Summary Judgment.
Plaintiff's attempts to obtain these affidavits and deposition testimony will not show that the
dog owned by defendant James R. Thomas and future defendant Katherine L. Thomas (Plaintiff has

27

filed a Motion to Amend the Complaint to include Katherine L. Thomas as a defendant) (hereinafter
28

"Thomas' dog") was "vicious" much less that Defendants Maznik owed any duty to Plaintiff.

DEFENDANTS MAZNIK'S PARTIAL NON-OBJECTION TO PLAINTIFF'S MOTION
TO VACATE SUMMARY JUDGMENT HEARING AND PARTIAL OBJECTION TO
PLAINTIFF'S MOTION TO VACA TE SUMMARY JUDGMENT HEARING - 2

115

1

2

Based upon the below arguments, Defendants Maznik object to Plaintiff's Motion to allow

3

her attorney of record to obtain affidavits and conduct depositions in order to respond to the Motion

4

for Summary Judgment.

Defendants Maznik respectfully request that the Court deny Plaintiff's

5

Motion and allow the Motion for Summary Judgment to be heard with the information,
6

7

8
9

documentation, affidavits, and pleadings already properly in the record.

A. The Endecott Affidavit Does Not Show the Thomas' Dog was "Vicious".
Paragraph 3 of the Endecott Affidavit states that Ms. Endecott was introduced to defendant

10

James R. Thomas and was told by Mr. Thomas that the Thomas' dog "'is not a friendly dog' and it is
11

12

a 'retired police dog.'" In paragraph 4 of the Endecott Affidavit it states that Ms. Endecott has

13

observed that "the dog would bark wildly at me and lunge hard against its leach toward me." Neither

14

paragraph 3 or 4 of the Endecott Affidavit show that the Thomas' dog was "vicious" as defined by

15

the Nampa City Code, the Canyon County Code, or the Idaho Code.

16

Nampa City Code § 6-2-1 and Canyon County Code § 3-05-05 define a "vicious animal"
17
18
19
20
21
22

23
24
25
26
27
28

with almost identical language. Nampa City Code§ 6-2-1 states:
VICIOUS ANIMAL: An animal that satisfies any of the following
definitions:
A. Any animal which, when unprovoked, in a v1c10us or terronzmg
manner, approaches any person in apparent attitude of attack upon the
streets, sidewalks, any public grounds or places, or private property not
owned or possessed by the owner of the animal;
B. Any animal with a known propensity, tendency or disposition to attack
unprovoked, to cause injury or to otherwise endanger the safety of human
beings or domestic animal without provocation;
C. Any animal which bites, inflicts injury, assaults or otherwise attacks a
human being or domestic animal without provocation;
D. Any animal owned or harbored primarily or in part for the purpose of
fighting or any animal trained for fighting.
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1

2
3

4
5
6

7
8

9

Notwithstanding this definition, no animal may be declared vicious if an
injury or damage is sustained by a person who, at the time such injury or
damage was sustained, was committing a wilful trespass or other tort upon
the premises occupied by the owner of the animal, or was teasing,
tormenting, abusing or assaulting the animal or was committing or
attempting to commit a crime. No animal may be declared vicious if the
animal was protecting or defending a human being within the immediate
vicinity of the animal from an unjustified attack or assault.
Canyon County Code § 3-05-05 states:
VICIOUS ANIMAL:

10
11

12

(1) Any animal which, when unprovoked, in a v1c1ous or terronzmg
manner, approaches any person in apparent attitude of attack upon the
streets, sidewalks and public grounds or places or private property not
owned or possessed by the owner of the animal;

13

14
15
16

17
18

(2). Any animal with a known propensity, tendency or disposition to attack
unprovoked, to cause injury or to otherwise endanger the safety of human
beings, or domestic animals or livestock;
(3) Any animal which bites, inflicts injury, assaults or otherwise attacks a
human being, domestic animal or livestock without provocation;
(4) Any animal owned or harbored primarily or in part for the purpose of
fighting or any animal trained for fighting.

19
20

21
22

23

24

Notwithstanding this definition of a "vicious animal" above, no animal
may be declared vicious if an injury or damage is sustained by a person
who, at the time such injury or damage was sustained, was committing a
wilful trespass or other tort upon the premises occupied by the owner of
the animal, or was teasing, tormenting, abusing or assaulting the animal or
was committing or attempting to commit a crime. No animal may be
declared vicious if the animal was protecting or defending a human being
within the immediate vicinity of the animal from an unjustified attack or
assault.

25

26
27

28

IDAHO CODE §

25-2805(2) states in pertinent part:

Any dog which, when not physically provoked, physically attacks,
wounds, bites or otherwise injures any person who is not trespassing, is
vicious. It shall be unlawful for the owner or for the owner of premises on
which a vicious dog is present to harbor a vicious dog outside a secure
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1

2
3

4

enclosure. A secure enclosure is one from which the animal cannot escape
and for which exit and entry is controlled by the owner of the premises or
owner of the animal.
None of the above definition of "vicious animal" or "vicious" applied to the Thomas' dog as

5

it relates to Ms. Endecott. A dog that "is not a friendly dog" or a "retired police do" is not a "vicious
6
7

animal" under the Nampa City Code or Canyon County Code and is not "vicious" under IDAHO

8

CODE § 25-2805(2).

9

"lung[ing] hard against its leash toward me" also do not deem the dog a "vicious animal" or

Further, observations of the Thomas' dog "bark[ing] wildly at me" and

10

"vicious" as defined under these Code sections.
11

12

Under the Nampa City Code and Canyon County Code, Ms. Endecott was not approached by

13

the Thomas' dog but kept under control by a leach; there is no evidence by Ms. Endecott that the dog

14

had a known propensity, tendency or disposition to attack unprovoked (only barking wildly and

15

lunging on its leash); prior to the January 21, 2014, incident at issue in this matter, there is no

16

evidence by Ms. Endecott that the dog bit, inflicted injury, assaulted, or otherwise attacked a human
17
18

being; there is no evidence by Ms. Endecott that the dog was owned or harbored for the purpose for

19

fighting; and, finally, it is arguable that Plaintiff "was committing a willful trespass" upon the

20

property at the time of the attack by the Thomas' dog where the dog would not be considered a

21

"vicious animal" under these Code sections. Under IDAHO CODE§ 25-2805(2), the Thomas' dog did
22
23
24

25
26

not become "vicious" until it attacked and bit Plaintiff. See Memorandum in Support of Motion for
Summary Judgment, pp. 15-18.

In no way does the Endecott Affidavit show that the Thomas' dog was a "vicious animal" or
"vicious". The Endecott Affidavit would serve no purpose as it does not create or prove a genuine

27

issue as to any material fact that would defeat the arguments raised in Defendants Maznik' s Motion
28
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1
2

for Summary Judgment. The Court should deny the Motion to allow Plaintiff the time to get Ms.

3

Endecott to sign the Affidavit for purposes of the Motion for Summary Judgment.

4

B. "Protective Trained" Does Not Equal "Vicious".

5

In paragraph 4 of the Attorney Affidavit regarding the Police Report, Plaintiff's attorney of
6

7

record states that defendant James R. Thomas "volunteer[ed] to the officer that the dog is 'protective

8

trained.'" Following the above discussion of the relevant sections of the Nampa City Code, Canyon

9

County Code, and Idaho Code, a "protective trained" dog is not a "vicious animal" or "vicious", just

10

because it has been trained in protective measures.
11

12
13

14

15

C. No Evidence Obtained by Deposing the Thomases Will Create a Genuine Issue of
Material Fact as to Any Duty Owed by Defendants Maznik to Plaintiff.
In paragraph 6 of the Attorney Affidavit Plaintiff's attorney of record states that the
statements of Mr. Thomas to Ms. Endecott and the police officer are "statements upon which a

16

factfinder could rely that the dog was vicious", and that depositions of Mr. Thomas and future
17
18

defendant Katherine L. Thomas are needed "to find out what other evidence exists as to the dog's

19

vicious propensities and who was aware of the same."

20

The Court should deny Plaintiff's attempt to depose the Thomases before the hearing on the

21

Motion for Summary Judgment because the information and testimony which will be obtained will
22
23

not create or prove a genuine issue as to any material fact that would defeat the arguments raised in

24

Defendants Maznik' s Motion for Summary Judgment.

25

owned the subject dog and that it was "protective trained"; and it is likely that testimony will come

26

It will be confirmed that the Thomases

from the Thomases that the dog barked and lunged at people but was controlled by the Thomases at

27

all times prior to the January 21, 2014, incident with Plaintiff, and that the Thomases told others
28

about the dog's propensities.
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1

2

As discussed at pp. 12-15 of the Memorandum in Support of Motion for Summary Judgment,

3

all applicable sections of the Nampa City Code and Canyon County Code apply to responsibilities of

4

the dog's owner and not the landowner/landlord. The information and testimony of the Thomases

5

may bolster Plaintiff's claims against them in this action, but not as to Defendants Maznik.
6

7

None of the information and testimony will go toward creating or proving a genuine issue as

8

to any material fact that would defeat the arguments raised in Defendants Maznik' s Motion for

9

Summary Judgment. The Court should deny the Motion to allow Plaintiff to depose the Thomases

10

before the hearing on the Motion for Summary Judgment.
11

12
13

14
15

D. The Information and Testimony to Be Obtained By the Endecott Affidavit and the
Thomas' Depositions Do Not Defeat the Precedent Set by Boots v. Winters.
Based upon the information and testimony requested to be sought by Plaintiff through her
attorney of record's Affidavit and the Endecott Affidavit, none of it will address the ruling of the

16

Court of Appeals of Idaho in Boots v. Winters, 145 Idaho 389, 392, 179 P.3d 352, 355 (Ct. App.
17
18

2008), as discussed at pp. 4-12 of the Memorandum in Support of Motion for Summary Judgment,

19

wherein the Court of Appeals found no duty owed by landowners/landlords to Plaintiff for the

20

actions of a tenant's dog.

21

All that might be shown by the information and testimony from the Endecott Affidavit and
22
23

the Thomases depositions is that the Thomas' dog was not the nicest of dogs. It is not against the

24

law to have a "not nice" dog, or even a "vicious animal", but certain duties are created by the Nampa

25

City Code, Canyon County Code, and Idaho Code to the dog's owner regarding the dog; while the

26

Boots decision eliminates any common law duties of landowners/landlord regarding the tenant's

27

dog's actions.
28
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1

2

No genuine issue as to any material fact will be created or proved by obtaining the Endecott

3

Affidavit or by deposing the Thomases which will defeat the Boots holding as it pertains to this

4

matter. Plaintiffs Motion should be denied as to being allowed time to get the Endecott Affidavit
5

signed and to depose the Thomases.
6

CONCLUSION

7

8
9

As it pertains to Defendants Maznik' s Motion for Summary Judgment. the information and
testimony for which Plaintiff seeks time to obtain by vacating the May 14. 2015, hearing date

10

provides nothing which would create or prove any genuine issue of material fact which would defeat
11

12

the Motion for Summary Judgment. As argued above and in the Memorandum in Support of Motion

13

for Summary Judgment, the claims raised by Plaintiff against Defendants Maznik cannot stand.

14

Plaintiff should not be allowed to take the time to obtain affidavits and conduct depositions which

15

will yield information and testimony not applicable to Defendants Maznik in this matter.

16
17

Defendants Roman Maznik and Natalya K. Maznik respectfully request that the Court deny

18

Plaintiff's Motion to Vacate Summary Judgment Hearing for all purposes other than to find a date

19

and time where Plaintiff's attorney of record can appear and present arguments regarding the Motion

20

for Summary Judgment.

21
22
23

24
25
26

27

28
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Dated this 7th

day of _M_a~y_ _ _ _ _ _ _ 2015.

5
6
7

MICHAEL A. POPE
Attorney for Defendants Maznik

8

9

10

CERTIFICATE OF SERVICE
11

12

I HEREBY CERTIFY that on this 7th day of May 2015, I caused a true and correct copy

13

of the DEFENDANTS MAZNIK'S PARTIAL NON-OBJECTION TO PLAINTIFF'S

14

MOTION

15

TO

VACATE SUMMARY JUDGMENT

HEARING AND

PARTIAL

OBJECTION TO PLAINTIFF'S MOTION TO VACATE SUMMARY JUDGMENT

16
17

HEARING to be served by the method indicated below and addressed to:

18
19
20
21

Jed W. Manwaring
Judy L. Geier
EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

_xx_

U.S. Mail
Hand Delivery
Overnight mail
Facsimile-208-345-3514

22

23

24
25
26

./;J~.. l .. :;,;. i ..J.t "~~
,i.,-~:n··,~::·_=
·.. :~. . .

-:----=-~-

-0,..

27

Michael A. Pope

28
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e F, ()tbA.k
Jed W. Manwaring ISB #3040
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
e-mail: jmanwaring@evanskeane.com

E DP.M.

MAY 2 0 2015
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for the Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,
Case No. CV-2014-9957
Plaintiff,
vs.
FIRST AMENDED COMPLAINT
JAMES R. THOMAS, KATHERINE L.
THOMAS, ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,
Defendants.

The Plaintiff Whitney L. Bright alleges as follows:
1.

Plaintiff Whitney L. Bright is a resident of Boise, Idaho.

2.

Defendant James R. Thomas is a resident of Nampa, Canyon County, Idaho.

3.

Defendant Katherine L. Thomas is a resident of Nampa, Canyon County, Idaho.

· 4.

Defendants Roman Maznik and Natalya K. Maznik are husband and wife who

own real property commonly known as 813 Heartland Court, Nampa, Idaho.
5.

Venue is proper in Canyon County, Idaho because the dog attack injury from

which this cause of action arises occurred in Canyon County, Idaho.
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GENERAL ALLEGATIONS

6.

On January 21, 2014, the Defendants James R. Thomas and Katherine L. Thomas

("Thomases") jointly owned a large dog of the Belgian Shepherd breed ( "the Dog"), which was
approximately six and a half (6 Yi) years old.
7.

Defendants Thomases lived with the Dog at their residence located at 813

Heartland Court, Nampa, Idaho.
8.

The Dog was "Protective Trained."

The Defendant Thomases had actual

knowledge that the Dog had violent propensities and is a danger to other persons. Defendant
Thomases did not keep the Dog reasonably and properly confined.
9.

Defendants Mazniks are owners of the property wherein Defendant Thomases

reside and knew or should have known that the occupant of the residence was harboring the
dangerous Dog.
10.

On January 21, 2014, the Plaintiff Bright rang the doorbell of the Defendants

home. The Defendant James R. Thomas opened the door to speak with her, while attempting to
block the Dog, who was barking and agitated. The Defendant Thomases failed to restrain the
Dog which exited the residence.
11.

The Dog viciously lunged forward biting and ripping at Plaintiffs forearm and

tearing at her flesh. The Dog's grip tore a gouge in her arm and left flesh oozing and protruding
from the wound. After unlocking from her arm, the Dog bit into her inner thigh and would not
release until she was able to hit the Dog on the head.
12.

The Defendant Thomases could not restrain the Dog by command. Plaintiff was

forced to jump behind Defendant Thomas while in the doorway of the house for protection from
the Dog.
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13.

Bright was taken to the hospital and treated for her injuries.

Bright has incurred

severe pain and suffering with medical procedures and medical expenses. In addition, Bright is
left with large permanent scars.
14.

The subsequent police investigation revealed that the Dog had not had its rabies

vaccination despite the fact that the Dog is over six years old. The Defendant Thomases were
required to quarantine the Dog.
15.

The above factual allegations are applicable to, and incorporated by reference in,

all Counts below.
COUNT ONE-PER SE STATUTORY LIABILITY
UNDER CANYON COUNTY CODE AND IDAHO CODE

16.

The Defendants had a duty under Canyon County Code, Article 5, Animal

Control Regulations, including but not limited to 03-05-15; Nampa Code, Chapter 2, Animal
Control, including but not limited to 6-2-7, 6-2-15, 6-2-16, 6-2-22, and Idaho Code §25-2805(2)
to keep the Dog restrained and controlled at all times.

As an owner of a vicious Dog and the

owners of the property on which the Dog was kept, the Defendants have a duty to keep the Dog
enclosed and under control either by command or restraint at all times. The Defendants also had
a duty to ensure the Dog was properly vaccinated and licensed at all times.
17.

The Canyon County Code, Nampa City Code and Idaho Code contain the above

restrictions for the protection of all citizens in Canyon County and within the City of Nampa,
including Bright.
18.

Defendants violated their obligations and duties under Canyon County Code,

Article 5, Animal Control Regulations, including but not limited to 03-05-15; Nampa Code,
Chapter 2, Animal Control, including but not limited to 6-2-7, 6-2-15, 6-2-16, 6-2-22, and Idaho
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Code §25-2805(2) the in regards to the Dog on January 21, 2014, for which Defendants should
be held per se liable.
19.

As a proximate result of Defendants' statutory violations and per se liability,

Plaintiff has suffered severe injuries, pain and suffering, past medical expenses, future medical
expenses, and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding
the jurisdictional amount of $10,000.
COUNT TWO - STRICT LIABILITY

20.

The Defendant Thomases were the owner of the Dog which had a vicious nature,

disposition, and propensity, which was known or should have been known by the Defendants.
21.

The Defendants Mazniks are the owners of the property harboring the Dog with

the vicious nature, disposition, and propensity. The Defendants knew or should have known the
Dog had a vicious nature, disposition, and propensity.
22.

On January 21, 2014, the Dog did in fact attack unprovoked by Bright and maim

Bright for which the Defendants should be held strictly liable.
23.

As a proximate result, Plaintiff has suffered severe injuries, pain and suffering,

past medical expenses, future medical expenses, and permanent disfigurement, entitling Plaintiff
to damages in an amount exceeding the jurisdictional amount of $10,000.
COUNT THREE - NEGLIGENCE

24.

Defendants had a duty to use reasonable care in the control of the Dog to protect

and safeguard Plaintiff from attacks by the Dog.
25.

On January 21, 2014, Defendants breached their duty to Plaintiff by failing to

restrain, either physically or by command, the Dog prior to opening the door; by failing to place
the Dog in a confined and protected enclosure prior to opening the door; by allowing the Dog to
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escape the home and attack Bright; or by failing to take any other actions to secure and protect
the public against the Dog's attacks.
26.

As a proximate result of Defendants' breach of duties, Plaintiff has suffered

severe injuries, pain and suffering, past medical expenses, future medical expenses, lost income
and permanent disfigurement, entitling Plaintiff to damages in an amount exceeding the
jurisdictional amount of $10,000 but not exceeding $25,000 which figure does not include
attorney fees claimed pursuant to Idaho Code §12-120(4) which will be claimed in addition to
the $25,000.
WHEREFORE, Plaintiff demands judgment for damages against the Defendants, joint

and severally, in an amount to be proven at trial, plus attorneys fees and costs, or in the event of
default attorneys fees and costs of not less than $8,333; and such other relief as the court deems
just.
DEMAND FOR JURY TRIAL

a

Plaintiff demands a trial by jury of all issues so triable by a Jury of not less than twelve (12).
DATED this

day of May, 2015.
EV ANS KEANE LLP

anwaring, Of the Firm
Attom ys for the Plaintiff
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CERTIFICATE OF SERVICE

rt

I HEREBY CERTIFY that on this
day of May, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:
Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

[X] U.S. Mail
[ ] Fax (877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[] Email

anwaring
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•

1

2
3

4

• Fll~

E D
P.M.

JUN O1 2015

Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

CANYON COUNTY CLERK
M MAl"iTINEZ, DEPUTY

5

Attorney for Defendants Maznik
6
7

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
8

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
9

10

Plaintiff,

11

12

Case No.

WHITNEY L. BRIGHT,

DEFENDANTS ROMAN MAZNIK AND
NATALYA K. MAZNIK'S ANSWER TO
FIRST AMENDED COMPLAINT AND
DEMAND FOR JURY TRIAL

V.

13
14

15

16

CV-2014-9957

JAMES R. THOMAS, KA THERINE L.
THOMAS, AND ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,
Defendants.

17

18

COMES NOW the above-named defendants, Roman Maznik and Natalya K.

19

Maznik, by and through their attorney of record, Michael A. Pope, and without admitting any

20

liability or damages to Plaintiff and without assuming the burden of proof as to any issue in this

21

litigation, and for an answer to the First Amended Complaint on file herein admits, denies, and
22
23
24
25
26

alleges as follows:

FIRST DEFENSE
The First Amended Complaint fails to state a claim upon which relief may be granted.

SECOND DEFENSE

27

1. Defendants Roman Maznik and Natalya K. Maznik deny each and every allegation of
28

the First Amended Complaint not specifically admitted herein.
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•

1

2
3

4

•

2. With regard to paragraph 1 of Plaintiffs First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik admit each and every allegation contained therein.
3. With regard to paragraph 2 of Plaintiffs First Amended Complaint, Defendants

5

Roman Maznik and Natalya K. Maznik, upon information received in his May 28, 2015,
6

7

8
9

deposition, assert that Defendant James R. Thomas is a resident of Boise, Ada County, Idaho.
4. With regard to paragraph 3 of Plaintiffs First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik admit each and every allegation contained therein.

10

5. With regard to paragraph 4 of Plaintiffs First Amended Complaint, Defendants
11

12
13

14
15

Roman Maznik and Natalya K. Maznik admit each and every allegation contained therein.
6. With regard to paragraph 5 of Plaintiffs First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik admit each and every allegation contained therein.
7. With regard to paragraph 6 of Plaintiffs First Amended Complaint, Defendants

16

Roman Maznik and Natalya K. Maznik, admit each and every allegation contained therein.
17

18
19
20

8. With regard to paragraph 7 of Plaintiffs First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik, admit each and every allegation contained therein.
9. With regard to paragraph 8 of Plaintiffs First Amended Complaint, Defendants

21

Roman Maznik and Natalya K. Maznik assert that there are no allegations regarding these
22
23

answering Defendants to which they can admit or deny because this paragraph contains

24

allegations only related to Defendants James R. Thomas and Katherine L. Thomas. If there are

25

any allegations within this paragraph 8 which require a response from these answering

26

Defendants, Defendants Roman Maznik and Natalya K. Maznik deny each and every allegation

27

contained therein.
28
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•
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•

2

10. With regard to paragraph 9 of Plaintiff's First Amended Complaint, Defendants

3

Roman Maznik and Natalya K. Maznik admit that they are owners of the property wherein

4

defendants James R. Thomas and Katherine L. Thomas resided on January 21, 2014. Defendants

5

Roman Maznik and Natalya K. Maznik deny all other allegations contained within this paragraph
6
7

9.

8

11. With regard to paragraph 10 of Plaintiff's First Amended Complaint, Defendants

9

Roman Maznik and Natalya K. Maznik are without knowledge or information sufficient to form

10

a belief as to the truth of the allegations contained therein, and therefore deny the same.
11

12

12. With regard to paragraph 11 of Plaintiff's First Amended Complaint, Defendants

13

Roman Maznik and Natalya K. Maznik are without knowledge or information sufficient to form

14

a belief as to the truth of the allegations contained therein, and therefore deny the same.

15

13. With regard to paragraph 12 of Plaintiff's First Amended Complaint, Defendants

16

Roman Maznik and Natalya K. Maznik are without knowledge or information sufficient to form
17
18

a belief as to the truth of the allegations contained therein, and therefore deny the same.

19

14. With regard to paragraph 13 of Plaintiff's First Amended Complaint, Defendants

20

Roman Maznik and Natalya K. Maznik assert that Plaintiff at her March 20, 2015, deposition

21

testified that she was taken to the hospital and treated for her injuries, that medical procedures
22
23

and medical expenses came as a result of her visit to the hospital, and that Plaintiff is left with

24

permanent scars. With regard to the remaining allegations contained within this paragraph 13,

25

Defendants Roman Maznik and Natalya Maznik are without knowledge or information sufficient

26

to form a belief as to the truth of the allegations contained therein, and therefore deny the same.

27

15. With regard to paragraph 14 of Plaintiffs First Amended Complaint, Defendants
28

Roman Maznik and Natalya K. Maznik assert that based upon the May 28, 2015, deposition
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1

•

2

testimony of Defendants James R. Thomas and Katherine L. Thomas, the most recent rabies

3

vaccination of the Dog had not taken place. Based upon the May 28, 2015, deposition testimony

4

of Defendants James R. Thomas and Katherine L. Thomas, Defendants Roman Maznik and

5

Natalya K. Maznik admit that Defendants James R. Thomas and Katherine L. Thomas
6
7

quarantined the Dog.

8

16. With regard to paragraph 15 of Plaintiff's First Amended Complaint, Defendants

9

Roman Maznik and Natalya K. Maznik assert that there is no allegation contained within this

10

paragraph 15 that requires an admission or denial by these answering Defendants. If there are
11

12
13
14

15

any allegations to which a response is required of these Defendants, Defendants Roman Maznik
and Natalya K. Maznik deny each and every allegation contained therein.
17. With regard to paragraph 16 of Plaintiff's First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.

16

18. With regard to paragraph 17 of Plaintiffs First Amended Complaint, Defendants
17
18
19
20

Roman Maznik and Natalya K. Maznik admit each and every allegation contained therein.
19. With regard to paragraph 18 of Plaintiff's First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.

21

20. With regard to paragraph 19 of Plaintiffs First Amended Complaint, Defendants
22
23

Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.

24

21. With regard to paragraph 20 of Plaintiff's First Amended Complaint, Defendants

25

Roman Maznik and Natalya K. Maznik assert that there are no allegations regarding these

26

answering Defendants to which they can admit or deny because this paragraph contains

27

allegations only related to Defendants James R. Thomas and Katherine L. Thomas. If there are
28

any allegations within this paragraph 20 which require a response from these answering
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2

Defendants, Defendants Roman Maznik and Natalya K. Maznik deny each and every allegation

3

contained therein.

4

22. With regard to paragraph 21 of Plaintiff's First Amended Complaint, Defendants

5

Roman Maznik and Natalya K. Maznik admit that they are the owners of the property and deny
6

7

all other allegations contained within this paragraph 21.

8

23. With regard to paragraph 22 of Plaintiff's First Amended Complaint, Defendants

9

Roman Maznik and Natalya K. Maznik, based upon the deposition testimony of Plaintiff and

10

Defendants James R. Thomas and Katherine L. Thomas, admit that the Dog attacked Plaintiff
11

12
13

14
15

and deny all other allegations contained within this paragraph 22.
24. With regard to paragraph 23 of Plaintiff's First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.
25. With regard to paragraph 24 of Plaintiff's First Amended Complaint, Defendants

16

Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.
17
18
19
20

26. With regard to paragraph 25 of Plaintiff's First Amended Complaint, Defendants
Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.
27. With regard to paragraph 26 of Plaintiff's First Amended Complaint, Defendants

21

Roman Maznik and Natalya K. Maznik deny each and every allegation contained therein.
22

23

THIRD DEFENSE

24

Defendants Roman Maznik and Natalya K. Maznik owe no duty to Plaintiff as the owners

25

and landlords of the subject property as it relates to any actions, inactions, or negligence of

26

Defendants James R. Thomas and Katherine L. Thomas, their tenants, and/or their Dog.

27

28
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•
FOURTH DEFENSE

2
3

4

•

Plaintiff's injuries and damages, if any, were proximately caused by the negligence of the
Plaintiff, and damages (if any) are to be apportioned according to the relative fault of the parties.

5

FIFTH DEFENSE
6

7

Plaintiff's damages, if any, were proximately caused by the superseding, intervening

8

negligence, and omissions or actions, of other third persons, including but not limited to

9

Defendants James R. Thomas and Katherine L. Thomas, and any negligence or breach of duty on

10

the part of Defendants Roman Maznik and Natalya K. Maznik, if any, was not a proximate cause
11

12
13

of the alleged loss to Plaintiff. In asserting this defense, Defendants Roman Maznik and Natalya
K. Maznik do not admit to any negligence or blameworthy conduct on their part.

14
15

SIXTH DEFENSE
Plaintiff has, and continues to have, the ability and opportunity to mitigate the damages

16

alleged with respect to the subject matter of this action, and has failed to mitigate said damages,
17
18
19
20

if any were in fact incurred.

SEVENTH DEFENSE
Plaintiff has waived, or by their conduct is estopped from asserting, the causes of action

21

contained in the First Amended Complaint.
22
23

EIGHTH DEFENSE

24

Other third persons, not in Defendants Roman Maznik and Natalya K. Maznik's control,

25

including but not limited to Defendants James R. Thomas and Katherine L. Thomas, were guilty

26

of negligent and careless misconduct at the time of and in connection with the matters and

27

damages alleged, which misconduct on their part proximately caused and/or contributed to said
28

events and Plaintiff's resultant damages, if any.
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4

NINTH DEFENSE

•

Plaintiff is not the real party in interest as respects all or a part of the claims raised in the
First Amended Complaint.

5

WHEREFORE, Defendants Roman Maznik and Natalya K. Maznik pray that Plaintiff
6
7

take nothing by the First Amended Complaint, that the same be dismissed as to Defendants

8

Roman Maznik and Natalya K. Maznik, and that Defendants Roman Maznik and Natalya K.

9

Maznik be awarded costs of suit and attorney fees, and such other and further relief as the Court

10

deems just and proper.
11

CAVEAT

12
13

Defendants Roman Maznik and Natalya K. Maznik, by virtue of the foregoing assertions

14

and defenses, do not assume a burden of proof not otherwise imposed upon Defendants Roman

15

Maznik and Natalya K. Maznik by applicable law.

16

JURY DEMAND
17
18

19

Defendants Roman Maznik and Natalya K. Maznik demand a trial by jury pursuant to
IDAHO R. CIV.

P. 38(b).

20

21

Dated this 30th day of _M_a_._y_ _ _ _ _ _ _ 2015.

22
23

24
25

MICHAEL A. POPE
Attorney for Defendants Maznik

26
27

28
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3

4

•
CERTIFICATE OF SERVICE

•

I HEREBY CERTIFY that on this 30th day of May 2015, I caused a true and correct copy
of the DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER TO

5

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL to be served by the
6
7

8
9

10

method indicated below and addressed to:
Jed W. Manwaring
EV ANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

xx

U.S. Mail
Hand Delivery
Overnight mail
Facsimile

11

12
13

14
15

16

Michael A. Pope

17
18

19
20

21
22

23
24
25

26

27
28
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CANYON COUNTY CLERK
P SALAS, DEPUTY

Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100

P. 0. Box9S9
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514

e-mail: jmanwaring@evanskeane.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,
Case No. CV2014-9957

Plaintiff,
vs.

MOTION TO STRIKE PORTIONS
OF AFFIDAVIT OF MICHAEL
POPE

JAMES R. THOMAS, KA THERINE L.
THOMAS, AND ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,
Defendants.

Pursuant to Idaho R. Civ. Proc. 12(t), 56(e), and Idaho R. Prof. Res. 3.7 (a), Plaintiff
moves to strike paragraphs 3 through 5, 7 through 9, and 12 through 13in the Affidavit of Michael
A. Pope in Support of Motion for Summary Judgment. Affidavits on S-ummary Judgment must be

made by "personal knowledge." A lawyer should not act as a witness in a trial unless the issue
"relates to an uncontested issue." Idaho R. Prof. Res. 3.7 (a)(l).
The paragraphs set forth above have Mr. Pope testifying as to "day to day control" of the

premises, "activities and securing the movement of the dogs," "control and maintenance, repairs,
and operations" of the property, "safe and good conditions" of the property, the execution and
content of the Pet Agreement, that Mazniks had no ownership or any type of the dogs, and that
Mazniks did not harbor, keep possess of care for the dogs. In none of these substantive items does
MOTION TO STRIKE PORTIONS OF AFFIDAVIT OF WCHAEL POPE - J
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:Mr. Pope have personal knowledge. All of these items are in dispute. It is entirely improper for
defense counsel to testify as to these substantive issues and the Court should strike the same.
Plaintiff requests a hearing on this Motion to be heard at the same time as Defendant's
Motion for Summary Judgment, June 18, 2015 at 9 am.
Dated this

t/ .fl._day of June, 2015.
EV ANS KEANE LLP

W. Manwaring, Of th
ttomeys for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _!/_~ay of June, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax: transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:

Michael Pope

[] lJ.S. Mail

max

1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

(877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery
[] Email

9.e&<JM

,

JedW.ManC9
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
e-mail: jmanwaring@evanskeane.com

F I

A.~l~M.

JUN O8 2015
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No. CV2014-9957

WHITNEY L. BRIGHT,

AFFIDAVIT
BRIGHT

Plaintiff,
vs.

OF

WHITNEY

L

JAMES R. THOMAS, KA THERINE L.
THOMAS, AND ROMAN MAZNIK AND
NAT ALYA K. MAZNIK, husband and wife,
Defendants.
STA TE OF IDAHO
County of Ada

)
) ss.
)

Whitney L. Bright, being first duly sworn, deposes and says:
1.

I am the plaintiff in the above case, am over the age of 18 and have personal

knowledge of the facts set forth in this affidavit.
2.

On the evening of January 21, 2014 at approx. 9:30 p.m., I approached the front door

of 813 Heartland Ct., Nampa, ID, the residence of James R. Thomas. I was visiting for a business
purpose to determine why Thomas was behind on vehicle payments and determining whether the
vehicle should be repossessed. I knocked on the front door or rang the doorbell. The porch light
came on. Thomas opened the door behind which was a large barking vicious dog. Thomas stepped
back allowing the dog to charge out biting and tearing at my left elbow. I was on the walkway off

I
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•

the porch and turned to run but the dog then attacked and bit my upper leg. My only escape was to
run inside the house. The viscous dog then began charging and biting at the door further intimidating
me and causing excruciating fear as I hid in the house until the dog was finally subdued and removed.
3.

At no time did I take any action to provoke the vicious dog. In fact, before the door was

opened, I had stepped back off the porch onto the sidewalk and away from the door. There was no
screen door on the property at 813 Heartland Court. There was no secure enclosure at 813 Heartland
Court to keep the vicious dog from escaping. There was no secure enclosure at 813 Heartland Court for
which exit and entry of the vicious dog was controlled by the owner of the premises or owner of the
vicious dog.
4.

Attached as Exhibit 1 is a true and correct photograph of my arm taken at the

hospital. I suffered severe pain and fear as a result of the dog attack. The policeman then visited me
in the hospital and asked questions. Attached as Exhibit 2 is a true and correct copy of the Nampa
Police Department, Officer Report for the Incident N 14-02315.
5.

Attached as Exhibit 3 are true and correct copy of excerpts of the Deposition

Transcript of Katherine L. Thomas taken May 28, 2015.
6.

Attached as Exhibit 4 are true and correct copy of excerpts of the Deposition

Transcript of James Thomas taken May 28, 2015.
7.

Attached as Exhibit 5 is a true and correct copy of the Residential Lease/Rental

Agreement produced by Defendant Mazniks' property agent, Cashflow Management.
8.

Attached as Exhibit 6 is a true and correct copy of a Wikipedia.org printout dated

6/5/15 offered as a public record and report on the Belgian Shepherd Dog.
9.

Attached as Exhibit 7 is a true and correct copy of a Property Management

Agreement provided by Defendants in this case.
10.

Attached as Exhibit 8 are a true and correct copy of excerpts from Defendants

Maznik' s Responses to Plaintiffs First Set of Interrogatories.
2
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DATED this

4:---\\\

day of June 2015.

SWORN BEFORE me this d a ~ of June 20, .....--------,...

Notary Publi
Residing at._~µ,.a,..z.,._:__~;.=-~--.-, ...................~=
My Commission Expires._.:.....J-.-'-\---V---1H------"......_l-\-,J

3
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•
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~11-day of June, 2015, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:
[ ] JJ.S. Mail
[l(F AX
(877) 294-9510
[ ] Overnight Delivery
[ ] Hand Delivery

Michael A. Pope
1000 SW Broadway, Ste. 1080
Portland, OR 97205

4
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Nampa Police Department
Officer Report for Incident N 14-02315

Address: ·

Nature: AC Dog Bite
Location: 31542

Nampa ID 83686

Offense Codes:
Received By: D REGISTER

How Received: 9

Agency: NPD

Responding Officers:
Responsible Officers: J BURNS

Disposition: CMP 02/01/14

When Reported: 21 :38:25 01/21/14

Occurred Between: 21 :38 :19 01/21/14 and 21 :38:25 01/21/14
Date Assigned: **/ **/ "*

Detail:

Assigned To:

Due Date: **/ **/ **

Status Date: **/**/**

Status:

Complainant:
Last:

First:

DOB: **/* */ **
Race:

Mid:

Dr Lie:
Sex:

Address:
City: ,

Phone:

Alert Codes:

Offense Codes
Observed: 2513 Dog Bite

Reported:
Additional Offense: ANPR Animal Problem

Circumstances
BM88 Bias None
LT20 LOC Residence/Home
Responding Officers:

J BURNS

Unit :
395
Agency: NPD

Responsible Officer: J BURNS

Last Radio Log: 22:33 :42 01 /21 / 14 CMPLT

Received By: D REGISTER

Clearance: 12 REPORT TAKEN

How Received: 9 911 transfer

Disposition: CMP Date: 02/01/14

When Reported: 21 :38:25 01/21/14

Occurred between: 21:38 :19 01 /21 / 14

Judicial Status: NREC

and: 21:38 :25 01/21/14

Misc Entry: 395/LW
Modus Operandi:

Description :

Method:

02/20/1 4
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Officer Report for Incident N14-02315

Involvements
Date

Type

Description

01/21 / 14

Name

BRIGHT, WHITNEY LYNN

01/21/14

Name

HICKS, DAVID STEWART

Witness

Victim

01/21/14

Name

THOMAS, JAMES R

Other

02/ 14/ 14

DS

EVANS KEANE ATTORNEYS

RECS REQ-PENDING

02/20/ 14
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Narrative
to/JB 395
Report Narrative

Nampa Police Department

Report Number: Nl4-02315
Incident: Dog Bite
Date: 01-21 - 2014
Officers: Cpl. J. Burns/ 395
Related Report Number:
Route to: AC
Video:
Photos:
Audio:

Yes x
Yes x
Yes

No
No
No x

Location Stored: Spillman
Location Stored: Spillman
Location Stored:

On 01-21 - 2014 at approximately 2138 hours, I was dispatched to the area of
,
reference to a welfare check in that area.
Nampa Dispatch had
received a phone call from a female advising that one of her employees had just
been attacked by a dog and that she was on her way to an unknown hospital.
Nampa Dispatch contacted St. Alphonsus Medical Center South in Nampa and
confirmed that our victim was at that hospital with a dog b it e .
I responded first to the scene of the hospital and made contact with a male
subject, David S. Hicks ,
) . David advised that he works for a
repossession company and was at . .. . . . . .
·; .. to speak with a gentleman who
was behind on his payments.
Davict . ~dv ised that he was there with the female
victim, Whitney L. Wright ~
David said while on scene he remained
in the vehicle while Whitney went up to the residence in an attempt to make
contact with the owner of the vehicle that was behind in payments.
David said
that he observed the front lights of the residence come on after Whitney knocked
and at one point she began screaming advising that she had just been bitten by a
dog.
David said when Whitney came over to the vehicle he transported her to St.
Alphonsus Medical Center South.
I then made contact with Whitney in her hospital room.
I observed a large open
wound on her le ft forearm area. Whitney said she had gone to the residence of
to speak with James R. Thoma s ·_,
about being behind
on car payments. Whitney said she was standing at t~e door and rang the
doorbell and could hear dogs barking inside. Whitney said the porch l ight came
on and James answered the door . Whitney said that she could see what appeared
to be a German Shepherd behind James trying to get past James as he spoke.
She
advised that the German Shepherd was finally able to get past James and that it
leaped at her and grabbed onto her arm.
Whitney said the German Shepherd then
grabbed onto her leg on her left inner thigh.
Whitney sai d she was able to use
the clipboard in her hands to hit the dog on the head and the dog then
disengaged and ran out into the yard. Whitney advised that it appeared to her
that the dog did not mean to bite her but that .i.t was growling during her
contact with James. Whitney advised that she actually ran into James's house in
an attempt to get away from the dog and that James was able to control t h e dog
at that time.
I then made contact with James by phone,

James advised that the dog

02/20/14
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Page 4 of 7

in question is a full bred German Shepherd named Murphy who is 6 1/2 years old.
James told me that Murphy is "protective trained".
James told me that Murphy is
current on his shots and that he is taken to River City Veterinary in Meridian.
James told me Murphy has never bitten anyone in the past.
I took several digital i mag es of Whitney 's injuries which were placed into
Spillman.
I advised both parties of the case report number and advised that I would be
forwarding this case to Animal Control for them to conduct follow up .
End of report .

Responsible LEO:

Approved by:

Date

02/20/14
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Supplement
Nampa Police Department

RC/sd
Report Narrative

Report Number: Nl4-02315
Incident: Dog Bite
Date: 01/29/14
Officers: ACO Duff
Re l ated Report Numb er:
Route to: File
Video:
Photos:
Audio:

Yes
Yes
Yes- -

No - X
No - X No- X

Location Stored:
Location Stored:
Location Stored:

On 01/22/2014 I received a follow-up for a dog bite that had occurred the
previous date.
My follow-up enta il ed making sure that the dog t hat bit the
victim, Wh itney Bright, was vaccinated for rabies.
In the main report it stated
that the dog was current on its rabies shot through a ve terinary clinic called
River City Veterinarian in Meridian.
I did call the River City Veterinarian office . They stated they did not have
any record of the German Shepa rd named Murphy getting vaccinations.
I then proceeded to call the dog owner, James Thomas, at
) . When I
spoke to James he stated that he gave the wrong veterinarian and that his dog
was actually seen at All Valley Vet in Meridian.
I did call All Valley Vet in Merid i an, and they stated that Murphy has never had
a rabies shot through their clinic either.
I called James back and informed him that the dog was not current on its rabies
shots, and that he would have to keep the dog in a 1 0-day quaran tine .
I
explai n ed that protocol to James.
The dog will be off his rab ies quarantine on
Friday, Ja nuary 31s t and animal con trol will at that time ensure that the dog
has completed its rabies quarantin e.
No furthe r from this officer at this time.

02/20/14

148

Page 6 of 7

Officer Report for In cident N14-02315

Supplement
ep/ l o
Report Narrative

Nampa Police Department

Report Nu mber: N14 - 023 1 5
Incident : Dog Bite
Date:
02/01/14
Officer: L Osborn 838
Rela t ed Report Number :
Route to: File
Vide o :
Photos:
Audio:

Yes
Yes
Yes

No X
No x
No X

Location Stored:
Lo c ation Stored:
Location Stored:

On 02/0 1 / 1 4 at approximately 1300 hours , I made contact with the owner of the
dog that bit. The owner was a James R . Thomas who resides at
I
was able to see the dog, a German Shepard named Murphy wh o was
health
and showed no s i gns of rabies. I then cal l ed Wh i tney L. Wright and left a
message on her voicemail stating t h e dog is Rabies free .
Nothing f u rther.
Osborn 838

02/20/14
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Name Involvements:
Victim : 33 1734
Last: BRIGHT

First: W HITNEY
Dr Lie:

DOB:
Race:

w

Sex: F

Witness: 331735
Last: HICK S
DOB:
Race:

w

Sex : M

Mid : LYNN
Address:
City: BOIS E, JD 837 13

Phone:

Mid: STEWART
Address:
City: BOIS E, ID 83 705

First: DAV ID
Dr Lie:
Phone:

Other : 33 1736
Last: THOMAS
DOB:
Race: W

Sex: M

Mid: R

First: JA M ES
Dr Lie :
Phone:

Address :
City: NAMPA, ID 83686

02/20/14
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,
Plaintiff,
vs.

JAMES R. THOMAS, AND ROMAN MAZNIK

}

AND NATALYA K. MAZNIK, husband and

}

wife,

}
Defendants.

Case No. CV2014-9957

}

THE AUDIO-VISUAL DEPOSITION OF KATHERINE L. THOMAS
MAY 28, 2015

REPORTED BY:
MONICA M. ARCHULETA, CSR NO. 471
NOTARY PUBLIC
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Katherine L. Thomas
May 28, 2015

Page 2

1

THE DEPOSITION OF KATHERINE L. THOMAS was

2

taken on behalf of the Plaintiff at the offices of

3

Evans Keane, 1161 West River Street, Suite 100, Boise,

4

Idaho, commencing at 9:42 a.m. on May 28, 2015, before

5

Monica M. Archuleta, Certified Shorthand Reporter and

6

Notary Public within and for the State of Idaho, in the

7

above-entitled matter.

12
13
14
15
16

19
20
21
22
23

5
6

10
11

12
13
14
15
16
17

For the Defendant Roman and Natalya Maznik:
ALLSTATE INSURANCE
BY: MR. MICHAEL A. POPE
1000 SW Broadway, Suite 1080
Portland, Oregon 97205
mpope@allstate.com

10
19
20

21
23
24

VIDEOGRAPHER:

MR. MANWARING : Pursuant to Rule 30(b)(4) I
am operating a video camera in connection with this
deposition. The operator is Jed Manwaring at 1161 West
River Street, Suite 100, Boise, Idaho. The date is
May 28, 2015 . The time is 9:42 beginning this
deposition. And the business address and the operator's
employer are the same as just recited. My employer is
Evans Keane, LLP. The date and time and the place of
the deposition is just as recited. The case caption is
the Third Judicial District, State ofldaho, County of
Canyon. Bright versus Thomas. Case No . CV 2014-9957.
The name of the witness is Katherine Thomas. And this
deposition is being taken on behalfofthe plaintiff,
Whitney Bright. There are no stipulations other than we
are proceeding pursuant to the Rules of Civil Procedure.
Counsel, can you identify yourself?
MR. POPE: My name is Michael Pope. I
represent Roman and Natalya Maznik. I do not represent
Mrs. Thomas.
MR. MANWARING: Now we'll swear the witness on
the camera. Go ahead.

22

24
25

3
4

9

For the Plaintiff:
EVANS KEANE LLP
BY: MR. JED W. MANWARING
1161 West River Street, Suite 100
P.O. Box 959
Boise, Idaho 83701-0959
jmanwaring@evanskeane.com

17
18

2

8

APPEARANCES:

9

11

1

7

8

10
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Jed W. Manwaring

KATHERINE L. THOMAS,
first duly sworn to tell the truth relating to said
cause, testified as follows :
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TESTIMONY OF KATHERINE L. THOMAS:
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4
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EXHIBITS
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EXAMINATION
QUESTIONS BY MR. MANWARING :
Q. Mrs. Thomas, is that the name you go by now?
Katherine Thomas?
A. Yes.
Q. And can you state that name and spell the last
name?
A. Katherine Thomas. Do you want me to spell the
entire name?
Q. Just the last name.
A. T-h-o-m-a-s.
Q. What is your address?
A. 813 Heartland Court, Nampa, Idaho, 83686 .
Q. We appreciate you coming today. Sorry for the
inconvenience and the discomfort. But it is just the
legal process in a civil case. And you are aware that
this case arose out of a dog bite that occurred on
January 21, 2014; correct?
A. Um-hmm. Yes.
Q. Okay. It will be helpful today if you answer
audibly without the shake of the head or otherwise.
A. Okay. Sorry. Habit.
Q. And we'll just remind you from time to time.
But it is human nature to do that. And then wait for my
question to be done before you answer. And I'll try to
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wait before you are done answering before I ask another
question . Okay?
A. All right.
Q. We have your name and address. How long have
you resided at that address? 813 Heartland Court,
N ampa?
A. At least six years, I believe.
Q. And that is a rental property; correct?
A. Yes .
Q. Do you know who the landlord is?
A . I have never met the actual owners of the
property. I have only dealt with the property
management company.
Q. And who is that that you deal with?
A. Trina and Dan Neddo . The last name is spelled
N-e-d-d-o.
Q . And what do you understand them to represent?
Or be the agent for? Who do you understand them to be
the agent for?
A. For the owners of the property.
Q . Do you know the owners names?
A . I did not know the owners names until now.
Q. So anything you had to do with the landlord
you have done through Trina and Dan Neddo?
A. Yes.
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Q. And where were you married?
A. Ada County Courthouse.
Q. Where did you grow up? Are you from Idaho or
the area?
A. No . I'm actually an Army brat. So I have
grown up all over the place. Most of my family is in
Missouri, however.
Q. Did you do your grade school , high school,
junior high in Missouri ?
A. Yes. Not grade school , no. But junior high
and high school , yes.
Q . Did you graduate from high school?
A. Yes.
Q. What year?
A. 1991.
Q. And have you had any education efforts after
that?
A. Yes.
Q. What have you done?
A. I went to Pittsburgh State University in
Pittsburgh, Kansas.
Q. For how long?
A. For two-and-a-half years .
Q. Did you receive any degrees at all?
A. No.
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Q. Do you know the business name they use?
A. Yes.
Q. What is that?
A . Cashflow Management.
Q. And over the period of time that you have
rented this property at 813 Heartland Court in Nampa,
how many times, estimated, would you have met with
either Trina or Dan Neddo?
A. I see one or the other at least once a month .
Q. Every month?
A. Yes .
Q. And what is that occasion that you meet them
every month?
A. To pay rent.
Q. So one or the other picks up the rent
personally?
A. Yes. The only time that they don't pick up
the rent is when they take a family vacation around the
4th of July. And that is the only month where we have
to either get it to their office or mail it to them.
Q. So what is your relationship with James R.
Thomas?
A. He is my ex-husband.
Q. When were you married?
A. September 20 of 2006.

Katherine L. Thomas
May 28, 2015
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Q. Any other post-high school education?
A. Training for dog grooming.
Q. So did you meet Mr. Thomas here in Idaho? Or
elsewhere?
A . We met online. Which I don't recommend.
Sorry.
Q. And when were you divorced?
A. It was finali zed October 15 of 2014 .
Q. And you continue to live in the same residence
that -- well , when you first got married to Mr. Thomas
did you live in that residence? 813 Heartland?
A. No. When we first got married I lived in
Idaho. He lived in Ohio. He had a better paying job so
I moved to Ohio. And then he lost that good paying job.
So we packed up and moved to Idaho.
Q. How long were you living in Ohio with
Mr. Thomas?
A. Two years .
Q. Do you know what address you lived at there?
A. I cannot remember the address. I don't even
remember the name of the street.
Q. Were you in only one address there during the
two years?
A. The majority of the time we were at one
address. When we first -- when I first moved out there
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Q. And picked up the dog at a kennel?
A. Yes.
Q. But you don't remember the name of it?
A. I do not. Jim would probably know what it
was.
Q. Well, we'll ask him.
A. It is Von-something or another. It is German
someth ing.
Q. And how old was the dog Murphy when it was
picked up?
A. Either seven or e ight weeks old.
Q. Do you know what the purchase price was?
A. I believe he paid $800 . But I may be mistaken
about that.
Q. And were you legally married at the time?
A. Yes.
Q. And were you working at the time?
A. No .
Q. And what type of job did Mr. Thomas have at
the time of the purchase?
A. I do not know ifhe was a database analyst or
ifhe was doing something else with computers.
Q. So something in the computer field?
A. Yes.
Q. So you picked up the dog, Murphy, somewhere
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that he wanted, I guess, was to not socialize this
animal with anyone except the Maltese. So he was not
allowed to be around other dogs or people. Which, in my
opinion, is a mistake . I have worked with dogs many,
many years. But because of the non-socialization of
this animal -- it's not that he was aggressive by any
means. Because he was very, very loving with me, with
the Maltese, with the cat. He was a very loving animal
to us. But if anybody got within our radius he turned
his hackles up and was on guard.
Q. And when you say turned his hackles up, what
do you mean?
A. Get into a stance where he is ready to jump on
you ifhe needed to . Not bite, but -- because we never
taught him biting techniques . Which is taught in
Schutzhund. You see the guys with the burlap suits?
Q. Yeah.
A. Yeah, we never taught him that.
Q. Did Murphy get taken to any formal or semiformal training at all outside of you or Mr. Thomas?
A. No.
Q. Do you know ifit had any training prior to
the time you bought it?
A. No. He was a baby.
Q. Let's back up a minute and tell me your
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outside of Akron, Ohio. And the dog was purchased at
seven or eight weeks old. Then what occurred in the
growth or development of Murphy?
A. He was supposed to have been trained. That
was the agreement in getting this dog. Jim at that
point was not familiar with dogs . He was scared of them
until he married me. And after I got my Maltese, which
was earlier that same year, he thought -- I guess
thought that he needed a bigger dog . And the agreement
between us was this dog is too much dog for me.
Q. "Me" being?
A. "Me" being myself.
Q. Katherine?
A. Um-hmm. And he needs to be trained and
exercised. And you need to do it. Because he is your
dog.
Q. And what did you observe Mr. Thomas do in that
regard, if anything?
A. Well, I am the one who taught Murphy to sit.
I am the one who taught him to lay down . I am the one
that taught him to wait for his food . I am the one who
taught him to walk on a leash.
Q. How did Murphy's disposition in relation to
other dogs or people develop?
A. Jim's idea of training this dog to be the dog

Katherine L. Thomas
May 28, 2015
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experience with dogs. What has been your experience in
owning and training and taking care of dogs?
A. I have had dogs in my life since I was born.
I wouldn't say I trained them. But being around them
all of the time you can interpret their moods by the way
they stand and the way they look at you. Professionally
being a groomer you have to know the temperament of the
animal you are working with or you are going to get bit.
Q. When did you begin grooming dogs?
A . I started as a bather in October of 2007. And
I went to training to become a groomer in January or
February of 2008.
Q. Where was that?
A. That was in Ohio.
Q. Whatcompany?
A. PetSmart.
Q . How long was the training?
A. It was two months . Five days a week. E ight
hours a day.
Q. So in that training you just become even more
familiar with dogs?
A. The training that you go to they call it an
academy. So you go to an academy, which is two months.
What they do is they teach you the basic clips of the
different breeds. After that you have six months back
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at your home salon to basically apprentice with the
1
A. His dame and sire.
other experienced groomers. And that is where you learn
2
Q. His dame and sire. And what did they look
all of the things that you need to know. As far as
3
like?
temperament and how to read a dog. Perfecting the clips
4
A. His sire, his father, looked a lot like him.
and deciding what looks good on what.
5
Medium coat instead of short-haired. He was all black.
Q. So tell me -- you testified that this dog had
6
Big. He was stocky. Muscled. His dame was a saddle
no socialization -- Murphy, the dog, had no
7
coat. Which is the standard looking German Shepherd
socialization outside your immediate home.
with the three colors on it. She obviously wasn't as
8
A. Correct.
9
big as the sire, but she was good 50, 60-pound dog.
Q. And tell me how that adversely affected
10
Q. What would you estimate the weight of the
Murphy's disposition or temperament?
11
father to be? The sire?
A. He was scared. If someone came near us that
12
A. Oh, at least 70.
he didn't know he responded like a scared animal would . 13
Q. So when Murphy was fully grown how large was
He would bark. He would hide behind somebody.
14
he?
Q. Would he show his teeth?
15
A. He was 52 pounds the day that he died.
A. Only when he was barking.
16
MR. POPE : I'm sorry. For clarification was
Q . When he was barking?
17
that 52 or 62?
A. No, he never raised a lip. I never seen him
18
THE WITNESS: Fifty.
raise lip at a single person.
19
Q. (BY MR. MANWARING) And when did he die?
Q . So he would -- well, you describe it for me in
20
A. The beginning of September.
more detail how he reacted to strangers?
21
Q. Of2014?
A. He didn't want to be near them . He was
22
A. Yes.
scared. I don't know how to explain it more than that.
23
Q. Okay. We'll come back to that. Now, I have
Q. So did he run and hide? Or did he prepare to
24 seen some references in your lease describing Murphy as
defend?
25 a Belgian Shepherd. Do you know how that got confused?
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A. Usually he would be stuck to either myself or
Jim's leg making sure that we are okay. Barking to make
sure that they don't come any closer to us.
Q. So it was a warning bark?
A. Yes.
Q. And how loud was the bark?
A. He had a pretty loud bark.
Q. Was it what an average person would consider
an intimidating bark?
A. Yes.
Q . How would the average person interpret it to
be intimidating?
A. It's loud. And there is a dog standing there
barking at you looking at you straight in the eye. To
me that is intimidating.
Q. And you said, "This dog is too much for me."
"Me" being Katherine . Explain that. Why was the dog,
Murphy, too much for you?
A. I have had working dogs before. When I saw
his parents, and the amount of work that went into them
being trained, and being happy, and stuff like that,
because of his breed lines , I knew it was just too much
for me.
Q. So when you went to pick up Murphy you
observed his -p
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Or how that happened?
A. Murphy was a medium-coated German Shepherd.
So a lot of people -- and he was black with brown socks.
Brown legs. So a lot of people mistook him for a
Belgian Malinois instead of a German Shepherd. Because
most people think that the saddle is the only way that a
German Shepherd comes in. They don't realize that they
are medium coat and black.
Q. Had the the sire and the dame of Murphy been
trained?
A. Yes. They were champions.
Q. In what?
A. In Schutzhund.
Q. And what do you understand that training to
be?
A. My understanding of Schutzhund is -- well,
basically like a police dog. Bark and hold procedures.
On the practice field you have blinds that people stand
behind so the dog can track them and find them and then
keep them there until somebody comes and gets them .
There is also searching. So you lay a trail with scent
and then the dog has to go out to the field and find
whoever is hiding out there. It is also a basis for
search and rescue animals.
Q. Is there any training on attack?
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A. Yes.
Q. And describe that?
A. That is the body techniques that I mentioned
earlier. That is when you get the glove, the sleeve, or
the full body suit on and the dog is told "attack."
Q . And that is part of the Schutzhund training?
A. It is part of it; yes.
Q . And is there any of that that comes naturally
with a German Shepherd?
A. It comes natural to most working dogs , in my
experience.
Q. Working dogs being what?
A. Well, German Shepherds, Belgians, Rottweilers,
Dobermans.
Q . Pitbulls?
A. I'm not super familiar with the Pitbull breed.
Q. So the working dog, in your experience, has
some of this -- these instincts naturally?
A. Yes.
Q. Now, as the dog, Murphy, grew you described
the training that you gave it. Was there any training
that Mr. Thomas gave it?
A. Only reenforcement of what I was doing.
Q. Did he do any of his own attempt to train it
as a protective dog?
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Q. Well , I'll show you a document that may nail
it down for you. So while you were in Ohio were there
any instances where Murphy scared anyone, or nipped at
anyone, or barked at anyone outside of your famil y?
A. We lived in a house that had been converted
into apartments. And I was coming -- the front door was
a solid door, so you couldn't see if anybody was coming
up on the porch. So I was taking Murphy outside to go
potty one day and somebody was stepping up onto the
front porch and startled both of us, because we weren't
expecting anybody to be there. He barked and the guy
jumped off the bottom step. But he never nipped at
anyone.
Q. But it scared the guy?
A. Well , yes. We were all startled. We weren't
expecting each other to be there.
Q. Any other instances in Ohio?
A. No.
Q . And while in Ohio was the dog taken out for
exercise or other -A. Yes.
Q. What was the routine?
A. The routine was I would get up in the
morning -- well, we both would get up in the morning.
The dogs would be put on their leashes. Go outside.
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A. Like taking it to a Schutzhund training class?
Q. No. To teaching it to guard? Or teaching it
to be on watch? Or anything like that?
A. No.
Q . So at what point did the dog, Murphy, become
fully grown?
A. He was -- I would consider him fully grown at
about two-and-a-half years old.
Q . And when would that be?
A. Fall of 2009.
Q. And you bought him in August of 2007. July or
August. So late 2009 you think he was fully grown?
A. Yes. I would consider that his growth spurts
would have been over by then.
Q. When he was fully grown what was his weight,
would you estimate?
A. At that age I think he was only 45 pounds,
roughly. As he got older and put on a little bit more
muscle he gained a little bit more weight.
(Exhibit 3 marked.)
Q. (BY MR. MANWARING) And in Ohio or in -- let's
see, you were in Idaho and you moved back to Idaho what
month and year?
A. It was July of 2009. No, that doesn't sound
right. 2008.

Katherine L. Thomas
May 28, 2015

Page 25

1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Let them go potty. Walk around the block. Then if both
ofus had to work that day they would go in their
kennel. I would catch the bus to go to work. He would
go to the car park to go into Cleveland. And then the
first one to get home did the same routine. Hooked them
up to their leashes. Got them out of their kennels.
Hooked them up to their leashes. Took them outside to
go potty. Walked them around the block.
Q. So describe Murphy's kennel while in Ohio?
A. It's a wire grate kennel.
Q. How big was it?
A. It was the biggest one you could get.
Q. And where was it kept?
A. In the living room.
Q. Okay. So then you moved to Idaho. And where
did you live first in Idaho?
A. First was -- this is all in Nampa.
Unfortunately, we picked out a place on Craigslist
because we weren't out here to actually see the
property. And it ended up being a converted shed that
was over on Railroad A venue, I think.
Q. Is that at 2002 East Railroad?
A. Yes.
Q. In Nampa?
A. Yes.
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A. Yes.
Q. It says "James told me that Murphy is
protective trained." Now, assuming that James said
that, what would you understand him to have meant?
A. I heard him on the phone during this
interview. So I heard Jim's side of this. He didn't
say protective. He said protection.
Q. Protection trained?
A. Yes.
Q. So have you known that that is a mistake in
there before?
A. Yes. But, like I said, I didn't see this
exact copy. It was handwritten on a form. And I saw
that that was a mistake. And I pointed it out to Jim at
the time. I said, "That is not what you said. You said
protection."
Q. What was it that you saw that you pointed out
the mistake?
A . It said "protective" instead of "protection."
Q. And what kind of form was it? What piece of
paper was it?
A. It looked like a police report form of some
sort. Like an incident report form. But it had
handwriting on it. It wasn't typed up yet.
Q. So assuming he said -- well, you said he said

Page 48

1
2
3
4
5
6
7
8
9
10
11

12
13
14

15
16
17
18
19
20
21
22
23
24
25

A. Exactly.
Q. -- but generally you heard him tell people
that the dog is protection trained?
A. Um-hmm.
Q. Yes?
A. Yes. Sorry.
Q. And that would just be in general conversation
with people outside of your immediate household?
A. Yes.
Q. Would he have said that to the neighbors if
any of them were talking about his dog?
A. I don't think so. I don't know why he would.
Q. Would he say that in an attempt to cause
i'
people to keep their distance from Murphy?
I
A. Yes. Exactly.
Q. And did you ever say that to anybody?
Something Similar?
A. No.
(Exhibit 6 marked.)
Q. (BY MR. MANWARING) Handing you what has been
marked as Exhibit 6. And I'll just represent to you
that this is a form we received from Trina Neddo. Do
you know what it is or what it involves?
A. No. I have not seen this before. I don't
know what this is. Why does --
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that James said "protection trained." What would he
have meant by that?
A. He would have meant that he was Schutzhund
trained.
Q. Had you heard James describe Murphy to other
people in a similar fashion?
A. Yes.
Q. And what would the circumstances be when he
would describe that?
A. Like the social circumstances? Or -Q. Yeah. When had you heard him say something
like that before?
A. Oh, I have heard him say something like that
before when he wanted an excuse for family not to come
over. You know, just a reason for people not to be
around him.
Q. So he would say something similar to that to
family?
A. Yes.
Q. Your family or his family?
A. His. This was in Ohio.
Q. And in Idaho had you heard him say that to
anybody? Or something similar?
A. Honestly, I can't recall.
Q. You can't recall a specific, but -Ll
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Q. After the dog bite in January 2014 did you
have conversations with Trina Neddo about that incident?
A. I don't believe I did. I think Jim did. But
I don't believe I did.
Q. Did you hear Jim have a conversation with
Trina Neddo about the dog bite?
A. No. I was just told that he had contacted the
property manager and let them know.
Q. So I may have asked you this, but I apologize.
So when Trina Neddo or her husband came around to
collect the rent did they observe Murphy , the dog?
A. His kennel was within eyesight of the front
door.
Q. When he is in the kennel, and a stranger
knocks at the door, does he bark from his kennel?
A. A couple of times. But he quiets down .
Q. Was Murphy ever outside the kennel when Trina
or her husband came and collected the rent?
A. Oh, I'm sure he must have been. But, like I
said, the procedure in me answering the door is check
who it is, put the dog in the kennel, open the door.
Q. Was that James Thomas's procedure?
A. It should have been. He would never answer
the door before without doing it.
Q. So when Murphy was outside the kennel on
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January 21, 2014, the day of this dog attack with
1
Whitney Bright, that is the only time you ever remember
2
him answering the door without Murphy being in the
3
kennel ?
4
A. Yes.
5
Q. In all of those years he never answered the
6
door without Murphy being in the kennel?
7
A. Oh, he might have when Murphy was like tiny.
8
But once we moved out to Ohio, no. I mean, to Idaho.
9
Sorry.
10
Q. Why do you suppose he didn't put Murphy in the
11
kennel in this instance?
12
A. I couldn't say. I have no idea.
13
Q. D id Trina Neddo ever comment on the sign about
14
the dog, the German Shepherd, that you put out?
15
A. Not to my recollection. No, not to me. That
16
I know of.
17
Q. You didn't have any dog run or enclosure
18
outside of the home?
19
A. No .
20
Q . So you testified earlier that Murphy was -21
that he died in September 2014. That would have been
22
last year.
23
24
A. Yes.
25
Q . T ell me that process. How did that happen?

Q . After the dog bit Whitney Bright on
January 21, 2014 was there any talk of putting him
down as a vicious dog?
A. Yes .
Q . And who was that conversation with?
A. It was between myself and my manager at work.
Q. And who is your manager at work?
A. Her name is Janel Hill.
Q. Do you know how to spell Janel?
A . Yeah. J-a-n-e-1.
Q. Janel Hill?
A. Yes.
Q. And what was the conversation?
A. After it happened I -- obv iously, a lot of
adrenaline was happening with me. So I texted her and
said, "I have to put my dog down. He just bit someone."
Q. Did she respond?
A. Yes. I don't know exactly what was said. But
the gist of it was along the lines of just wait until
you get the police reports done and see if they file him
as aggressive, or vicious, or anything like that. Just
wait until they make a decision on that.
Q. So then what developed on that subject?
A. I never heard from the police after that. If
Jim heard from the police after that he never told me .
Page 53
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A. My husband left me on August 23. He also left
the dog. He knew I couldn't take care of the animal. I
couldn't feed the animal. I'm sorry. So I took him to
the place where I was employed at the time, which was a
veterinary hospital, and had him euthanized.
Q. Which place was that?
A. R iver City Veterinary Hospital in Meridian.
Q. How long had you worked there?
A. Two-and-a-half years at that point.
Q . Who is the owner there?
A. Sarah Liddell and her husband . I can't
remember her husband's name.
Q. So you had Murphy put down at that point?
A. Yes.
Q. D id you talk to James before you did that?
Ask hi m ifhe wanted the dog? Or any conversation?
A. No t as far as him wanting the dog, no . I
called him and said, "All right, something needs to be
done here . You took all of the money. I don't have
food for the animals . I need to take care of this . And
this is when it is happening."
Q. And what did he say?
A. He said, "Okay. Can I be there?"
Q. Was he there when it happened?
A. Yes, hewas .
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Q. Was there an issue of Murphy having an
up-to-date rabies vaccination?
A. At that point, yes .
Q. Whatwastheissue?
A. It had expired at that point.
Q. Do you know when Murphy's last rabies
vaccination had been?
A. Before that it was -- I usually have them done
in February. No. I usually had them done in Apri l for
Uga . Because that is the month that I got him . And
then Murphy's were usually done in the fall. So he
couldn't have been more than three months overdue.
Q. As between you and James who took care of
getting Murphy vaccinated?
A. That was my responsibility. Because I worked
at the vet hospital.
Q. Did you ever read what the policeman said
about -- the policeman trying to verify the vaccination
update?
A. I know that when I went in to work the next
day that Animal Control or the police officer had
already contacted my work requesting those documents.
So I contacted them back and let them know that they
might be at a different hospital. And that is when I
discovered that they were actually expired.
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MR. MANWARING : This is the time and place of
the deposition of James Thomas. I'll read the
requirements under Rule 30(b)(4). I am Jed Manwaring at
the business address of 1161 West River, Suite 100,
Boise, Idaho. The name of the business here is Evans
Keane, LLP. The date is May 28, 2015 . The time is
1:30. The address has been stated. And the place has
been stated. The caption of this case is Bright versus
Thomas, et al., Third Judicial District, State ofldaho,
County of Canyon. Case No. CV 2014-9957 . The witness
is James R Thomas. The party on whose behalf the
deposition is being taken is Whitney Bright. And the
only stipulation -- there are no stipulations other than
we are operating under the Rules of Civil Procedure.
The Idaho Rules of Civil Procedure.
And, Counsel, if you would state your
identity.
MR. POPE: I am Michael Pope. I represent
Roman and Natalya Maznik. I do not represent
Mr. Thomas.
MR. MANWARING: Let's swear in the witness.

22

23
JAMES R. THOMAS,
24 first duly sworn to tell the truth relating to said
25 cause, testified as follows :
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EXAMINATION
QUESTIONS BY MR MANWARING:
Q. Would you please state your full name and
spell your last name?
A. James Robert Thomas, T-h-o-m-a-s.
Q. What is your residential address?
A. 280 North Eighth Street, Apartment 305, Boise,
Idaho 83702.
Q. And do you have a phone number where you could
be reached?
A. 208-703-5120.
Q. How old are you?
A. Forty-five.
Q. Are you working presently?
A. Yes.
Q. Who is your employer?
A. Addecco Technical.
Q. Can you spell Addecco?
A. A-d-d-e-c-c-o.
Q. What do you do for Addecco Technical?
A. A database consultant.
Q. What does a database consultant do?
A. I'm a database administrator for a contract
that Addecco has with Hewlett-Packard.
Q. And just for us folks who don't understand
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Pag e 28

Q. Any first names?
1
A. I don't recall any neighbors names.
2
Q. Do you recall any of the neighbors that you
3
interacted with? Or at least in what house they lived
4
in? And I'll show you a map that I am not going to mark
5
as a deposition exhibit. But here is a map of the
6
cul-de-sac. And I believe that I correctly have the
7
house numbers designated.
8
A. That unit was the one that Katie and I were
9
in. Katherine and I. And that was 813 . I have no -- I
10
think this was 820.
11
Q. Hang on a minute. As I -12
A. Oh.
13
Q. I think this is the unit that is 813?
14
A. No. That is incorrect.
15
Q. Okay.
16
A. We were almost straight in from the
17
cul-de-sac.
18
Q. Well, I have walked the neighborhood twice.
19
And I think that is 813. But I could be wrong. I
20
visited with a lot of these neighbors.
21
A. Then I -- it is not listed as a deposition
22
item or an exhibit. So I will take it on faith that it
23
is a correct depiction .
24
Q. Okay. Are there any people, even though you
25

A. As I can recall, it was along the lines of
"Hi, nice to meet you. My wife and I just moved in."
And she returned "Nice to meet you. We saw people
moving in and out. It is just me and my son here." And
I don't believe that there was a lot of conversation -that there was a lot more to the conversation at that
point.
Q. Did you say anything about your dog, your
larger dog, to the lady in 809 Heartland when you
introduced yourself?
A. Not that I recall.
Q. Any other interactions -- well, I assume you
went and -- did you introduce yourself to the elderly
couple in 819 Heartland Court?
A. Yes.
Q. And do you remember their name?
A. No.
Q. Did you tell the elderly couple anything about
your larger dog?
A. No.
Q. Since that initial interaction with neighbors,
and you said you had an interaction where you asked the
lady in 809 not to have her grandchildren play in your
yard, did you have any other interaction with any of
your neighbors?
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don't remember their name, do you remember where they
lived of people that you may have interacted with?
A. The neighbor across here marked as 809 -Q. Across the front yard of 813 Heartland as it
is marked on this map?
A. Yes.
Q. And what interaction did you have with the
neighbor at 809?
A. Her grandchildren were often over in our yard.
Q . And did that cause any problem?
A. We asked them to refrain from that.
Q. And why?
A. We didn't really like the children's toys or
the children's activities on the rental property. We
just didn't particularly see why their activities
couldn't be contained to their own property.
Q. When you moved in did you go and introduce
yourself to anyone in the neighborhood?
A. Yes. To the lady that had lived in -- as
marked on this -- 809. And there was an elderly couple
who was our common wall neighbor marked on this map as
819. And they moved shortly after we moved in.
Q. So when you went and introduced yourself to
the woman at 809 Heartland Court what was the
conversation?
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A. There were several complaints from the lady in
809 that we weren't keeping the grass trimmed close
enough. And for other neighbors in the cul-de-sac it
was the exchange of a polite nod and greeting when we
encountered each other on our comings and goings.
Q. As you walked Murphy, the dog, in that
neighborhood -- I assume you did. You continued to walk
Murphy, the dog, in that neighborhood?
A. Yes.
Q. Did Murphy, the dog, ever bark at or pull on
the chain or leash when you came close to people or saw
other people?
A. He would bark in an excited manner. Much like
any other -- well, much like some other dogs . Pulling?
Not that I ever experienced.
Q. While in that neighborhood, and setting aside
the incident where Murphy, the dog, bit my client, were
there any other incidences where Murphy, the dog,
intimidated, or nipped at, or bit, or charged at anybody
else while you lived at 813 Heartland Court?
A. Not bit, or charged, or nipped at anybody. If
anybody was intimidated -- I know when people came up to
the door and knocked Murphy would bark quite
boisterously. And when I went to answer the door people
would always be -- would always comment on the gusto of

M & M Court Reporting Service
(208)345-961 l(ph) (800)234-9611 (208)-345-8800(fax)

161

(7) Pages 26 - 29

Bright v.
'rhomas

e

e
Page 30

1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

Murphy's bark. As to whether they were intimidated or
not, I have no knowledge. They didn't express anything
to me.
Q. What do you mean by gusto of his bark?
A. He was a large dog and had a very loud bark.
Deep.
Q. In addition to his gusto bark did he have a
growl that went along with that?
A. Occasionally. But not very often.
Q. Was there any precaution that you took when
people came to the door in regards to Murphy, the dog?
A. Yes . I would check through the glass of the
front door to see who was there. I would then, if I
needed to interact with the person, if it was somebody
that was just a door-to-door salesman, or a charity
seeker, I wouldn't open the door. But if I needed to
open the door I would put Murphy behind me and slip out
through the door, and close the door, and interact with
the person outs ide.
Q. Were you ever concerned that Murphy, the dog,
might slip through as you are trying to get out the door
to interact with the person?
A. No, not really . I knew that -- you know,
when the door was open, and I was at the door, that was
a signal for Murphy that it was time to go outside if he
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apartment I can't recall.
Q. Was there a particular insurance agent that
you used?
A. At that time our auto insurance was through
Unitrin, I believe. And no particular agent.
Q. Did you have any apartment possession
insurance? Did you insure the contents of your
apartment?
A. I don't recall. But I don't believe so.
Q. So, to your knowledge, the only liability
insurance you had was on your vehicles?
A. I believe that is a correct statement.
Q. Have you ever searched to see if you had any
liability insurance that might defend you in relation to
this dog bite lawsuit?
A. I have not; no.
Q. And is it because you just assume you don't
have any? Or you never looked? Why wouldn't you go
search that out and look and see?
A. I assumed that there was none.
Q. As between you and your wife at the time in
the 2014 timeframe who would have been most likely to
handle insurance purchases?
A. It would probably have been me. And I wasn't
aware of -- I don't recall anything specific for the
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had his leash on. But I didn't -- I slipped out because
I really didn't want people inside my house. I never
have.
Q. Well , what precaution did you take in that
instance where you're slipping out the door to make sure
that Murphy didn't slip out with you?
A. N o special precaution.
Q. If you look at Exhibit 4, and you go down to
page three under "Property Loss," Paragraph 14, and you
see the second sentence beginning with "Resident."
Are you there?
A. Yes.
Q. It says, "Resident acknowledges that he is
aware that he is responsible for obtaining any desired
insurance for fire, theft, liability, et cetera." Do
you have -- or did you ever purchase any insurance for
liability purposes?
A. I do not recall any records . That would have
been -- would have stayed with Katherine. I don't
recall.
Q. I assume you purchased liability insurance for
your vehicles?
A. Yes.
Q. Do you know -A. If there was something specific for the
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apartment. Or for a dog bite.
Q . Did you just never consider that you had
exposure for general liability beyond your vehicles?
I'm just wondering why you wouldn't have liability
insurance for general -A. It simply never occurred to me.
Q. Have you ever been sued before?
A. No.
Q. Going to the last page of Exhibit 4 . There is
a Pet Agreement.
A. I see that. Where Murphy is marked as a
Belgian Shepherd.
Q. And that is your signature at the bottom?
A. Yes.
Q . Do you have any explanation of why that
description is Belgian Shepherd rather than German
Shepherd?
A. No. It is not my handwriting . And I have no
explanation. It is my signature on the document. But
the handwriting for Belgian Shepherd isn't mine.
Q. Did you ever represent to Trina Neddo that
Murphy, the dog, was a Belgian Shepherd?
A. I don't believe so. I believe I only referred
to him as just a shepherd.
Q. Any idea why she would write down, assuming
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that is her handwriting, that Belgian?
A. I don't know if it is her handwriting. It
looks a little bit like my ex-wife's handwriting. When
she pri nted it looked very similar to that. But if it
is Trina's printing I'm not sure.
Q. Did you ever discuss with anybody that Murphy
was a Belgian Shepherd?
A. Not that I recall.
Q. Are Belgian Sheperds and German Sheperds
approximately the same size?
A. Belgians are a little bit smaller.
Q. They are a related breed, at least, would you
agree?
A. I think so, yes .
Q . So does it make any difference whether Murphy
was Belgian or German ?
A. I'm sorry, does it make any difference?
Q. Yeah.
A. I don't know if it makes any difference.
Q. In the course of owning Murphy, the dog, did
you ever represent to people that the dog was a police
dog or -A . No .
Q. -- protective trained?
A. I mentioned that he had Schutzhund training,
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have been performed. You know, an early warning system .
If somebody would try to enter the house without our
knowledge.
Q. Isn't a part of a guard dog training type?
A. I am not able to speak to that. I have no
idea.
Q. Well , you mentioned that was one of the
reasons your ex-wife wanted a larger dog.
A. She feared for her safety when I wasn't
around. Yes.
Q. So did that come into play as Murphy, the dog,
in some way or in some level satisfied that fear she
had? That it was protecting her on some level?
A. I can't speak to Katie's state of mind in
that.
Q. How about yours?
A. Mine? She said that she felt better when
Murphy was there. And that was what mattered to me.
That my wife at the time was more comforted.
Q. Did you feel like she was on some level
protected when Murphy was there when she was alone?
A. In terms of the early warnings, you know, the
big noise, yes.
Q. Okay. Back to the last page of Exhibit 4.
The Pet Agreement. Did you understand that the landlord
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which is a dog sport.
Q. Can you spell that for us?
A. S-c-h-u-t-z-h-u-n-d, I think.
Q . So you would mention to some people that
Murphy, the dog, was Schutzhund trained?
A. Yes.
Q. What does that mean?
A. Schutzhund is a dog sport that is primarily
practiced in Europe. And it is a way to train a dog in
obedience, and tracking, and bite training. Murphy
never had bite training. He just -- we were doing some
of the obedience and some of the tracking training and
didn't progress to a point of bite training.
Q. And does it include any facet of protective
training?
A. The bite training, I assume, could be taken to
be protective training.
Q. And how about just in layman's term guard dog
training?
A. I suppose Schutzhund could be seen as guard
dog training.
Q. Did you consider Murphy, the dog, as a guard
dog of sorts?
A. Not really. It was more along the lines of a
big noise maker in terms of any guard duties that would
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on Item No. 1 wanted you to keep Murphy under control at
all times?
A. Yes.
Q. And that was the landlord asking you to do
that?
A. Yes.
Q. And were you under the understanding in Item 2
that the landlord wanted you to keep Murphy, the dog,
restrained when it was outside your dwelling?
A. Yes.
Q. And then No. 6, did you understand the
landlord wanted you to keep Murphy, the dog, from
causing any annoyance or discomfort to others?
A. Yes.
Q. And No. 8, did you understand the landlord
wanted you to immediately pay for any damage, loss or
expense caused by Murphy, the dog?
A. Yes.
Q. And why do you think the landlord wanted you
to do those things?
A. It seems a reasonable request.
Q. And it's reasonable why for the landlord to
put those duties on your pet?
A. It is what a responsible pet owner should do
with their animal. Aside from No . 8 it is what a
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was contact with claws. And I did not, I did not, I did
not state that they were fake.
Q. Let me show you the one picture. This is a
3
4
picture taken in the hospital gown that was sent to you
5
with the claim letter.
6
A. Yes.
7
Q. Do you dispute that Murphy, the dog, did that?
8
A. I did not see any injuries on her. I did not
see any damp marks on her garment. And I don't dispute
9
10 that contact happened between the young lady and Murphy,
11
the dog. I do not see how that occurred. I am not
12
disputing that it happened. I am not saying that Murphy
13
didn't do it. I'm saying that I do not see how that is
14
possible. And I am not stating that it is fake .
15
Q. I'm not sure what you are saying. In one
breath you are saying you don't see how it is possible.
16
17
But in the other breath you are saying you don't dispute
18
that Murphy did it. So I'm not sure you can have it
19
both ways. What do you think?
20
A. I don't know what you trying to get me to say.
21
Q. I'm not. I'm asking a direct question. When
we get to trial , and you are under oath in front ofa
22
23 jury, are you going to say, "My dog did not do that"?
24
A. I am going to say like I'm saying now. I am
25
confused how my dog could have inflicted that injury. I
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A. No. But I am more than willing.
Q. What are you willing to pay?
A. Is the list of damages in the pile of
documents in front of me?
Q . No.
A. I am absolutely willing to pay for any medical
expenses that might have been incurred.
Q. Why haven't you come forward and offered that?
Any particular reason?
A. I had never been in this situation before. I
didn't know what the proper course of events was.
Q. You haven't defended in the lawsuit. Why not?
A. Having never been in this situation before,
and not having been able to retain a lawyer, I wasn't
sure what the proper course of events was.
Q. So you didn't do anything?
A. Correct.
Q. What actions, if any, did you take, and your
wife, in regards to Murphy, the dog, after the dog bite
of January 21 , 2014?
A. I believe we always made sure he was in his
crate whenever anybody knocked at the door.
Q. And that is something you didn't do before the
dog bite; correct?
A. Correct.
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am not saying that he didn't do it. I am just baffled
how a wound like that could be acquired from the contact
that I saw.
Q. Well, is it possible that you didn't see all
of the contact?
A. It is possible that I did not see all of the
contact.
Q. So if that is possible, then is it possible
that Murphy, the dog, with his bare teeth, grabbed onto
her arm and did that damage when you didn't see it?
A. Anything is possible.
Q. Why didn't you have Murphy, the dog,
restrained in a secure enclosure on the evening of
January 21 , 2014 when you opened the door?
A. It was a common occurrence for me to have
Murphy behind me as I exited the apartment.
Q. And so that happened quite often?
A. Yes.
Q. Wouldn't it have been more prudent to put
Murphy, the dog, in a secure enclosure when you opened
the door to the public?
A. In hindsight it might have been more prudent.
Q. Have you paid for any of the damage caused to
Ms. Bright as a result of the contact with Murphy, the
dog?
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Q. Anything else you did as a result of the
incident on January 21, 2014?
A. No . Nothing out of the ordinary.
Q. Your ex-wife spoke about a sign that was put
out front. Do you recall any of that?
A. Yes. It was shortly before I moved out. We
acquired a sign that I believe stated something that
there was a German Shepherd on the property. I can't
remember the wording on the sign. My ex-wife thought it
might be a good idea to put up something like that to
decrease the number of people that came to the door.
That area was often visited by magazine sales people,
Girl Scout cookie-type, general public donation seeking.
And it was her thought that a sign like that would
decrease on the number of people coming to the door.
Q. Do you consider that people coming to the door
in the situations you just described as an offensive
action by them? I mean, are they doing something wrong
in your mind by coming to your door?
A. No .
Q. Were there any conversations about disposing
or putting Murphy, the dog, down after this bite
incident?
A. I believe that we were worried that we might
be required under a lawsuit to put Murphy down . I can't
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recall. Murphy was euthanized after my wife and I
divorced .
Q. But I'm talking j ust shortly after -A. Just shortly after? I believe my ex-wife
mentioned that we might have to put Murphy down as a
result of any lawsuit that might come.
Q. And how did you react to that idea?
A. I wasn't pleased. And I believe I reacted
along the lines of we'll handle that if it happens .
We'll think more fully on it if that situation
transpires.
Q. Let's take a break. I need to change my
battery. So we are going off the camera at 2:55.
A. And I'll stop my recording when the camera is
actually turned off. But, yeah , we can go ahead and
pause.
Q . The camera is off.
(Recess.)
Q. (BY MR. MANWARING) Back on the record at
exactly 3 :00 p.m. The camera is now turned on.
Mr. Thomas has advised that he has a 3:30 appointment.
We'll try to speed up a bit.
I want to direct you to what has been marked
as Exhibit 5. Have you seen that before?
A. I have .
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Q. Hang on for my question. You are saying that
she just stood there with her arms in the air, clipboard
in her hand, and didn't bring her arms down while the
dog was on her?
A. To the best of my recollection, yes.
Q. Why would a reasonable person just stand there
with her arms in the air while a dog is attacking them ?
A. The dog was in her presence -- in immediate
presence for no more than ten seconds. And I can't
speak to why she would. You had asked why would a
reasonable person? I don't know.
Q. Wouldn't a reasonable person use their arms ,
or whatever was in their arms, to the extent of being
able to try to protect themselves from the dog?
Wouldn't that be the normal reaction?
A. I have seen many people when frightened
literally put their hands up to protect their face or to
get their hands out of the way of whatever might be
coming on. I have seen that many times . I have also
seen many times where people do try to use their hands
to ward off whatever might be coming toward them .
Q. So do you doubt that the dog bit her arm and
her leg?
A. I doubt that the dog bit her arm and her leg.
I have no doubt that the dog scratched, you know, with

Page 47

1
2

3
4

5
6
7
8
9

10
11

12
13
14
15
16

17
18
19

20
21

22
23
24
25

Q. When did you see it?
A. I believe it was in the packet of information

Page 49
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that you sent me that included the pictures that we
spoke about before.
Q. Okay. And is there anything that you recall
when reading it -- and I know you didn't commit it to
memory. But do you recall anything in the policeman's
report that you disputed or sticks in your mind -A. I do remember something that was strange. I
believe there was a statement where the young lady used
her clipboard to -- ah, here we go. The third
paragraph. Maybe two-thirds of the way down. The
sentence starts, "Whitney said the German Shepherd then
grabbed onto her leg on her left inner thigh . Whitney
said she was able to use the clipboard in her hands to
hit the dog on the head and the dog then disengaged and
ran out into the yard."
Her clipboard was above her head the entire
time that Murphy was immediately upon her. That was
from my view. It just struck me as odd. And I am not
saying that it is incorrect. I'm just saying I did not
see anything like that.
Q. So what you are saying you saw is she just
stood there with her arms in the air -A. And trying to --
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claws, scratched her arm and leg. Perhaps gouged deeply
her arm and leg. But I did not see any bite.
Q. So how did the wound get on her arm if the dog
didn't bite it?
A. It is entirely possible that a gouging claw
may have done that. It may have been that he bit her
and I did not see that. We had already spoken to the
fact that it might have happened outside my field of
view.
Q. So you are just casting doubt on her side of
the story?
A. No, I'm saying that I can't -- I don't know
how to respond to that.
Q . Okay. On the report. Page four.
A. Page four.
Q. On the bottom of page three and top of page
four the officer is describing his interview with you .
Okay? And on the top of page four -A. Top of page -- this is page three. Page four.
Q. Starting right there it says, "James told me
that Murphy is protective trained."
A. And -Q . Wait for my question. Did you say that?
A. No.
Q. What did you say?
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A. I said that Murphy was Schutzhund trained.
Q. Okay.
A. And the officer was confused as to that. And
took the spelling of it. And I described it briefly as
I did to you previously.
Q. Would you agree that a layman's term for
Schutzhund trained might be protective trained?
A. It might be.
Q. So, to your recollection , you actually spelled
out the word Schutzhund for him?
A. Yes.
Q. And then it says, "James told me that Murphy
is current on his shots and that he is taken to River
City Veterinary in Meridian." Did you say that?
A. That is what I believed, yes.
Q. And then on the next page he does follow up
where he finds that River City Veterinary had no record
of that.
A. Yes.
Q. And then you gave him the new name of All
Valley Vet in Meridian. And he went there and found
no -- or he called there and found no record of that.
Can you shed any light on that?
A. Yes. My ex-wife was responsible for all of
the medical care for both of the dogs . And as far as I
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Exhibit 5 identified as J. Bums, that he was an Animal
Control officer?
A. I don't know.
Q. Did you consider that Katherine Thomas, your
wife at the time, was a co-owner of Murphy, the dog?
A. I haven't really thought of that. Yes, I do
imagine that she would have been a co-owner.
Q. Did you walk Murphy, the dog, in the area of
the apartment court on occasion?
A. Yes.
Q. When you were walking the dog, and Murphy saw
other people in the neighborhood, or on the sidewalk, or
in their yard doing work, did Murphy ever bark at and
lunge at these people?
A. We already discussed that. And he would
occasionally bark excitedly at them. Never lunge when I
had him on the leash.
Q. And in that context you never perceived that
maybe the dog is frightening people?
A. I can't speak to what other people were
thinking about him.
Q. Well -A. Nobody expressed an outright fear or
intimidation to me about Murphy.
Q. So you have a large dog that you have to keep
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knew he had been current on his shots. And I knew that
the last vet that he had seen was at River City. I was
unaware of any discrepancies in the shot record. And it
was in no intent to deceive. I just didn't possess the
right information.
Q. Then the officer on page five of seven of
Exhibit 5 says that he advised you of a 10-day
quarantine?
A. Yes .
Q. And is that true?
A. Yes.
Q. And what did you do in relation to the
quarantine?
A. We insured that Murphy had no contact with any
dog or any -- well, with any animal not in our
household. Or with any person not in our household.
Q. So it was a self-prescribed quarantine?
A. Yes .
Q. And did you abide by that?
A. Absolutely.
Q. Did the Humane Society have any interaction
with you in relation to the dog bite?
A. I don't believe so. I think I just dealt with
an Animal Control officer.
Q. And do you believe that this person that wrote

II l
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restrained that is barking excitedly at per chance a
neighbor in her yard and you don't perceive that that
makes people uncomfortable?
A. That question had a lot of
mischaracterizations in it. And I am not going to
answer it as asked.
Q. Well, did you ever perceive that people were
afraid of Murphy, the dog?
A. I never perceived that people were afraid of
Murphy, the dog.
Q. A large barking dog and that thought never
crossed your mind ; right?
A. I never perceived that people were afraid of
Murphy, the dog.
Q. Did you ever talk to Trina Neddo or her
husband or anybody representing the landlord after the
dog bite ofJanuary 21, 2014?
A. I believe I called Trina and let her know that
there had been an incident and that we had already
contacted the police.
Q. And what did she say?
A. I can't recall . She didn't seem alarmed. She
was concerned and wanted us to keep her in the loop.
Keep her apprised of any communication or anything that
might have happened .
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Q. How much contact did you have with Trina Neddo
or her husband from 2009 to September of 2014 while you
lived at 813 Heartland Court?
A. Monthly contact for rent pick up. And
whenever there was an issue with any maintenance of the
apartment.
Q. Did you ever have Murphy, the dog, in the
presence of Trina Neddo?
A. Yes.
Q. And did she observe the dog?
A. I believe so. She had the opportunity to.
Q. And did Murphy, the dog, bark wildly as you
described in the presence of Trina Neddo?
A. When she first came to the door, when anybody
came to the door, he would. But I don't -- yeah, I
believe I have answered that.
Q. And did Trina Neddo come to the door on a
monthly basis?
A. Yes.
Q. Collecting rent?
A. Yes.
Q. And would Murphy, the dog, be outside his
kennel inside the house on those occasions?
A. Yes. I believe. There were some times where
he was in his kennel asleep when she came to the door.
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Q. -- with your ex-wife back when this happened.
I do have a few questions for you. To your knowledge,
at any time before this incident in January of 2014, was
Murphy ever outside of the residence not on his leash?
A. There were a couple of times in the obscured
backyard of the property where I would have Murphy
offline and tossing a toy to him. It wasn't often,
though. And I was between him and any opportunity to
get outside of that little area.
Q. So on these certain occasions when you were in
the backyard were there any incidences where he attacked
anybody or bit anybody?
A. No.
Q. Prior to January 21 of2014 did Murphy ever
physically attack any person; to your knowledge?
A. Not to my knowledge .
Q. Did your wife ever relate to you any
incidences that she -A. No.
Q. -- observed where he was physically attacking
a person?
A. No.
Q. And at any time prior to January 21, 2014 did
Murphy ever wound a person, to your knowledge?
A. No.
Page 57

Page 55

1
2

3
4

5
6
7
8

9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

So I can't say for certain where he was all of the time
whenever she came.
Q. But there was some times when he was outside
the secure enclosure of the kennel when she came?
A. Yes.
Q. Okay. That is all I have. Other than you
have agreed to search your computer -A. Yes.
Q. -- for other pictures and/or your phone there
for other pictures?
A. Yes. And if I discover any should I e-mail
them to j manwaring@evanskeane.com?
Q. Yes.
A. Okay. I will definitely do that.
Q. And Mr. Pope may have some questions for you
here.
A. Okay.
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EXAMINATION
QUESTIONS BY MR. POPE:
Q. Mr. Thomas, we met before the deposition
started. Again, my name is Michael Pope and I represent
Roman and Natalya Maznik. They are the ones who own the
actual duplex that you lived in -A. Yes.
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Q. And, again, did your wife ever relate any
incidence?
A. No.
Q. At any time prior to January 21, 2014 did
Murphy ever bite another person, to your knowledge?
A. No.
Q. And did your wife ever relate any incidence
when she was with the dog?
A. No.
Q. At any time prior to January 21, 2014 did
Murphy ever injure any person?
A. No.
Q. And would Katherine have related any incidence
to you that you may not have seen or been aware of?
A. I would have hoped that she would have related
to me -- or told me about anything. But she didn't.
Q. You have talked about how Murphy would respond
when seeing other people while on his neck -- or, I'm
sorry, on his leash walking as barking excitedly.
A. Yes.
Q. But wouldn't lunge. Other than this excited
barking what kind of characteristics would you attribute
to what Murphy was go ing through as he saw other people
or other animals walking down the street with you?
A. Interest. His ears would perk forward and
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Malinois (Belgian Shepherd Dog)
From Wikipedia, the free encyclopedia
The Malinois /' mrelinwa:/ is a medium breed of dog,
sometimes classified as a variety of the Belgian
Shepherd Dog, rather than as a separate breed. The
Malinois is recognized in the United States under the
name Belgian Ma linois. Its name is the French word
for Mechlinian, which in Dutch is either Mechelse
herder or Mechelaar (one from Mechelen). The breed
is used as a working dog for tasks including detection
of odors such as explosives, accelerants (for arson
investigation), and narcotics; tracking of humans for
suspect apprehension in police work; and search and
rescue missions. The U.S. Secret Service uses the
Malinois Dogs to guard the grounds of the White
House.111

Belgian Shepherd Dog (Malinois)

A Belgian Malinois in the snow.
Other names

(Chien de Berger Beige)
Mechelaar
Mechelse Herder
Mechelse Scheper
Pastor Belga Malinois

Country of origin

Belgium
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Traits

Male

Weight

Height

25- 30 kg (55--06 lb)

Female

20- 25 kg (44- 55 lb)

Male

6l--06 cm (24- 26 in)

Female

56--o I cm (22- 24 in)

Coat

short

Color

fawn to mahogany with black markings

10-1 2 years

Life span

Classification / standards
FCI

Appearance

AKC

Group I standard (http://www.fci.be/Nomenclature/Standards/OI 5g0 I-en.pd!)
Section I
#015
Herding

standard (http://www.akc.org/breeds/belgian_mat inoi s/breed_standard.cfm)

ANKC Group 5

standard (http://www.ankc.org.au/Breed_Detai1s.aspx?bid=206)

Like all Belgian
(Worki ng
Shepherds, the
Dogs)
Malinois is a
CKC Group
standard (http://www.ckc.ca/en/Files/Forms/Shows-Trials/Breed-Standards/Group-7medium-sized and
7-(Herding Herding/BLS-Belgian-Shepherd-Dog)
squareDogs)
proportioned dog
in the sheepdog
KC (UK) Pastoral
standard (http://www.thekennelclub.org.uk/services/public/breed/standard.aspx?
family. The
id=5112)
Malinois has a
NZKC Working standard (http://www.nzkc.org.nz/br5 IO.html)
short mahogany
UKC Herding
standard
coat with black
Dog
(http://www.ukcdogs.com/WebSite.nsf/Breeds/BelgianShepherdDogRevisedJuly 12009)
markings. It has
black erect ears
Dog (Canis lupus Jami/iaris)
and a black
muzzle. It has a
square build in comparison to the German Shepherd.
A Malinois with a black mask.

Coat and color

Due to its history as a working dog (i.e., being bred for function over form), the Malinois can vary greatly in appearance. The
acceptable colors of pure-bred Malinois are a base color fawn to mahogany and tan with a black mask and black ears with some
degree of black tipping on the hairs, giving an overlay appearance. The color tends to be lighter with less black agouti or overlay
on the dog's underside, breeching, and inner leg. White markings are also allowed on the tips of the toes and the chest, as long as
the white on the chest does not extend up to the neck.
The other varieties of Belgian Shepherd are distinguished by their coats and colors: the Tervuren is the same color as the Malinois
but has long hair, the wire-coated Laekenois is fawn and lacks the black mask and ears, and the Groenen
Belgian Sheepdog by the American Kennel Club) has long hair and is solid black.
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Size
Male dogs are about 61-70 cm (24-28 in), while females are about 56----61 cm (22- 24 in) at the withers. Female Malinois
are sa id to average 25- 30 kg (55--66 lb), whil e males are heavier at 29-34 kg (64-75 lb).

Temperament
Well-raised and trained Malinois are usually active, intelligent,12 11 311 41fr iendly,121 protective,PI alert and hard-working.
Belgian Malinois exhibit energy level s that are among the highest of all dog breeds. A typical Malinois will have puppylike energy until the age of 3, though it is not uncommon for them to exhibit thi s energy level until the age of fi ve. Many
have excessively high prey drive. Some may be excessively exuberant or playful, especially when young.12 11 31They can be
destructive or develop neurotic behaviors if not provided enough stimulation and exercise. This often causes problems for
owners who are unfamil iar with the breed and are not prepared to provide the exercise they require or a job for them to do.
They are medium-sized, strong dogs that require consistent obedi ence training, and enjoy being challenged with new
tasks. They are known to be very easy to train, due to their high drive for rewards.121fll

Working dog

Belgian Malinois at IO weeks

In Belgium, Germany, the Netherlands and other European countries, as well as in
the United States, Canada, Australia and Hong Kong, the Malinois is bred
primarily as a working dog for personal protection, detection, police work, search
and rescue, and sport work like Schutzhund . The United States Secret Service and
Royal Australian Air Force 151 use the breed along with other working lines such as
Dutch Shepherd, and also GSD.1 611 7lf&J In the United States Armed Forces, German
shepherd dogs lead the way, but close behind fo llows the Belgian Malinois. 191
In India, the National Security Guard(NSG) commando unit have inducted
Malinois breed into its K-9 Unit_ll OJ

Malinois in the ring competing in dog
agility

The dog is also used by Israel Defense Forces. Malinois are the perfect size to be
picked up by their handlers, while still being able to attack their enemies, and their
shorter coats and fair and neutral colors make them less prone to heatstroke.

A Belgian Malinoi s working with
Naval Security.

Malinois are also the dog chosen by the Secret Service to protect the President and
Whitehouse.

United States Navy SEALs used a Belgian Malinois war dog named Cairo in
Operation Neptune Spear, in which Osama bin Laden was killed_ll 111 12Jl 13l The
breed is relied upon by the US Military in a number of roles. The dogs, using video cameras, will enter certain danger
zones, allowing their handlers to see what's ahead before humans fo llow. SEAL dogs are also trained parachutists,
jumping either in tandem with their handlers or solo if the jump is into water. In 20 I 0, a canine parachute instructor
and hi s dog Cara set the world record for highest man-dog parachute deployment, jumping from more than 30, I 00 feet
up - the cruising altitude of transoceanic passenger jets. Both the instructor and Cara were wearing oxygen masks and
skin protectors fo r thej ump.1 141

Whitehouse Malinois

Activities
Malinois can compete in dog agility trials and in tlyball , herding, obedience, showmanship, and tracking events, and
are one of the most popular breeds used in protection sports such as the Schutzhund. In America herding is a popular
activity.

Secret Service Malinois

Herding instincts can be measured at noncompetitive herd ing tests. In 2011 alone, the A.KC awarded 39 new herding
titl es to Belgian Malinois_ll 5ll 16l

Health
The average lifes pan of the Belgian Malinois is 10- 12 years_ll 1Notable health problems preval ent to the Malinois
include cataracts,141epilepsy,l4ll 17l thyro id disease, progressive retinal atrophy, hip dyspl as ia,13 1141 and pannus, although
these problems have been minimized through selective breeding.
Whitehouse Malinois

In popular culture
Literature
• Kane, the co-star of James Rollins and Grant Blackwood's Tucker Wayne series, is a Belgian Malinois.11 81
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Television
• The American science fiction crime drama television series Person of Interest features a Malinois named
Bear as a regular cast member.119 1

Film
• The titular character of the 2015 feature film Max is a Malinois, returning from service with the US Marine
Corps.
A U.S. Air Force Belgian Malinois atop an
M2A3 Bradley Fighting Vehicle in Iraq in
2007 .

See also
•
•
•
•

Belgian Shepherd Dog (Groenendael)
Belgian Shepherd Dog (Laekenois)
Belgian Shepherd Dog (Tervuren)
Schipperke
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Phone: (208) 914-0328
Facsimile: (877) 294-9510
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Attorney for Defendants Maznik
8
9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

12
13

Plaintiff,

14

15
16

17

Case No.

WHITNEY L. BRIGHT,

V.

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,

18
19

CV-2014-9957

DEFENDANTS ROMAN MAZNIK AND
NAT AL YA K. MAZNIK'S ANSWER
AND RESPONSES TO PLAINTIFF'S
FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION AND
REQUEST FOR ADMISSIONS TO
DEFENDANTS
ROMAN
AND
NATALYAMAZNIK

Defendants.

20

Defendants Roman Maznik and Natalya K. Maznik, as and for their response to Plaintiff's First
21

22

Set Of Interrogatories, Requests for Production and Request for Admissions to Defendants Roman

23

Maznik and Natalya Maznik, answers as follows:

24

INTERROGATORIES

25

INTERROGATORY NO. 1:

Please identify each person who supplied answers to these

26
27

interrogatories and designate the answer or answers or portions thereof that were supplied by such

28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'
PLAINTIFF'S
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES i
E!jHIBIT
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDAJI j
_
NAT AL YA MAZNIK - 1
- -----f---
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I

1

2

INTERROGATORY NO. 11: Please describe all procedures that You took to determine that the

3

Dog was well-behaved, tame, safe, and otherwise not vicious prior to renting or leasing the Premises to

4

Mr. Thomas.

5

ANSWER TO INTERROGATORY NO. 11: Defendants Roman Maznik and Natalya K. Maznik
6
7

entrusted their agent and representative Cashflow Management with the procedures pertaining to

8

interviewing Tenants and conducting background checks on the Tenant or their pets. Defendants

9

Roman Maznik and Natalya K. Maznik relied upon the procedures of Cashflow Management, in

10

selecting and keeping the existing Tenants.

Per Trina Neddo, owner of Cashflow Management

11

12

Company, prior to the alleged incident that occurred on January 21 , 2014, defendant James R. Thomas

13

was the tenant at another property that Cashflow Management managed. Mrs. Neddo stated that

14

Cashflow Management did not have any complaints about Mr. Thomas or his pets, and therefore she

15

recommended Mr. Thomas as a good prospective tenant. Mrs. Neddo also stated that she checks the

16

breed of the pet and avoids leasing the property to the Tenant with aggressive breeds.
17
18

INTERROGATORY NO. 12: Please describe all background checks and/or violations checks that

19

You undertook regarding Mr. Thomas and/or his Dog prior to leasing the Premises to Mr. Thomas and

20

allowing him to house the Dog on the Premises.

21

ANSWER TO INTERROGATORY NO. 12: Defendants Roman Maznik and Natalya K. Maznik
22
23

entrusted Cashflow Management with the procedures pertaining to interviewing tenants and

24

conducting background check on the Tenant. Cashflow Management was handling the procedures of

25

leasing the subject property to Tenants and conducting background checks. Trina Neddo of Cashflow

26

Management ran a background check on Mr. Thomas in 2008 and found no infractions.

27
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER AND
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDANTS ROMAN AND
NATALYA MAZNIK- 6
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1

2

INTERROGATORY NO. 13:

3

health certifications, veterinarian certifications, etc., that You required Mr. Thomas to provide to You

Please describe all documents, assurances, training certifications,

4

to assist You in determining the Dog was safe to inhabit the Premises.
5

6

ANSWER TO INTERROGATORY NO. 13: Defendants Roman Maznik and Natalya K. Maznik

7

entrusted Cashflow Management to deal with all necessary measures to provide safe rental premises,

8

including checking the breed of the pet and avoids leasing the property to the Tenant with aggressive

9

breeds.

10

If there are any documents, assurances, training certifications, health certifications, veterinarian
11

12

certifications, etc. that is responsive to this Interrogatory, this Answer will be supplemented.

13

INTERROGATORY NO. 14: Please state the date, persons present, location, and actions of the

14

Dog, on any occasions prior to January 21, 2014, of which You are aware that the Dog attacked, bit,

15

clawed, jumped on, or showed aggressive behavior.
16
17

ANSWER TO INTERROGATORY NO. 14: Prior to January 21 , 2014, there was no information of

18

the Dog' s incidents or any written or verbally expressed indication of the Dog' s aggressive behavior.

19

Neither defendants Roman Maznik and Natalya K. Maznik nor their agent and representative Cashflow

20

Management was aware of any incidents of the Dog prior to January 21 , 2014.

21

INTERROGATORY NO. 15: Please describe each and every instance in which You were made
22
23

aware that the Dog at issue in this matter had acted aggressively and/or barked aggressively.

24

ANSWER TO INTERROGATORY NO. 15: Prior to January 21 , 2014, there was no information of

25

the Dog's incidents or any written or verbally expressed indication of the Dog' s aggressive behavior.

26

Neither defendants Roman Maznik and Natalya K. Maznik nor their agent and representative Cashflow
27
28

Management was aware of any incidents of the Dog prior to January 21 , 2014.

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER AND
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDANTS ROMAN AND
NATALYAMAZNIK-7
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1

2

Dated this

~ day

of _Ja_n_u_ary_,,___ _ _ _ _ 2015.

3
4
5

6
7

MICHAEL A. POPE
Attorney for Defendants Maznik

8
9

10
11

12
13
14
15
16

17
18
19

20
21

22
23

24

25
26
27

28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER AND
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDANTS ROMAN AND
NATALYA MAZNIK-20

181

•
1

2
3
4
5
6

Michael A . Pope, ISB #6267
IOOO SW Broadway, Suite I 080
Portland, OR 97205
Phone: (208) 9 I 4-0328
Facsimile: (877) 294-95 I 0

7

Attorney for Defendants Maznik
8
9

10

TN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12

Case No.

WHITNEY L. BRIGHT,

CV-2014-9957

13

Plaintiff,

14
15
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V.

JAMES R. THOMAS, AND ROMAN
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husband and wife,

18
19
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Defendants.

20

Defendants Roman Maznik and Natalya K. Maznik, as and for their response to Plaintiffs First
21

22

Set Of Interrogatories, Requests for Production and Request for Admissions to Defendants Roman

23

Maznik and Natalya Maznik, answers as follows:

24

INTERROGATORIES

25

INTERROGATORY NO. 1:

Please identify each person who supplied answers to these

26
27

interrogatories and designate the answer or answers or portions thereof that were supplied by such

28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER AND
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1
2

INTERROGATORY NO. 11: Please describe all procedures that You took to determine that the

3

Dog was well-behaved, tame, safe, and otherwise not vicious prior to renting or leasing the Premises to

4

Mr. Thomas.
5

ANSWER TO INTERROGATORY NO. 11 : Defendants Roman Maznik and Natalya K. Maznik
6
7

entrusted their agent and representative Cashflow Management with the procedures pertaining to

8

interviewing Tenants and conducting background checks on the Tenant or their pets.

9

Defendants

Roman Maznik and Natalya K. Maznik relied upon the procedures of Cashflow Management, in

10

selecting and keeping the existing Tenants.

Per Trina Neddo, owner of Cashflow Management

11

12

Company, prior to the alleged incident that occurred on January 21 , 2014, defendant James R. Thomas

13

was the tenant at another property that Cashflow Management managed.

14

Cashflow Management did not have any complaints about Mr. Thomas or his pets, and therefore she

15

Mrs. Neddo stated that

recommended Mr. Thomas as a good prospective tenant. Mrs. Neddo also stated that she checks the

16

breed of the pet and avoids leasing the property to the Tenant with aggressive breeds.
17
18

INTERROGATORY NO. 12: Please describe all background checks and/or violations checks that

19

You undertook regarding Mr. Thomas and/or his Dog prior to leasing the Premises to Mr. Thomas and

20

allowing him to house the Dog on the Premises.

21

ANSWER TO INTERROGATORY NO. 12:

Defendants Roman Maznik and Natalya K. Maznik

22

23

entrusted Cashflow Management with the procedures pertaining to interviewing tenants and

24

conducting background check on the Tenant. Cashflow Management was handling the procedures of

25

leasing the subject property to Tenants and conducting background checks. Trina Neddo of Cash flow

26

Management ran a background check on Mr. Thomas in 2008 and found no infractions.

27

28

DEFENDANTS ROMAN MAZNIK AND NAT ALY A K. MAZNIK'S ANSWER AND
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDANTS ROMAN AND
NATALYA MAZNIK- 6
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•
1

2

INTERROGATORY NO. 13:

3

health certifications, veterinarian certifications, etc., that You required Mr. Thomas to provide to You

4

Please describe all documents, assurances, training certifications,

to assist You in determining the Dog was safe to inhabit the Premises .

5

ANSWER TO INTERROGATORY NO. 13 : Defendants Roman Maznik and Natalya K. Maznik
6

7

entrusted Cashtlow Management to deal with all necessary measures to provide safe rental premises,

8

including checking the breed of the pet and avoids leasing the property to the Tenant with aggressive

9

breeds.

10

If there are any documents, assurances, training certifications, health certifications, veterinarian
11

12

certifications, etc. that is responsive to this Interrogatory, this Answer will be supplemented.

13

INTERROGATORY NO. 14: Please state the date, persons present, location, and actions of the

14

Dog, on any occasions prior to January 21, 2014, of which You are aware that the Dog attacked, bit,

15

clawed, jumped on, or showed aggressive behavior.
16

ANSWER TO INTERROGATORY NO. 14: Prior to January 21, 2014, there was no information of
17
18

the Dog's incidents or any written or verbally expressed indication of the Dog's aggressive behavior.

19

Neither defendants Roman Maznik and Natalya K. Maznik nor their agent and representative Cashtlow

20

Management was aware of any incidents of the Dog prior to January 21, 2014.

21

INTERROGATORY NO. 15: Please describe each and every instance in which You were made
22
23

aware that the Dog at issue in this matter had acted aggressively and/or barked aggressively.

24

ANSWER TO INTERROGATORY NO . 15 : Prior to January 21, 2014, there was no information of

25

the Dog's incidents or any written or verbally expressed indication of the Dog's aggressive behavior.

26

Neither defendants Roman Maznik and Natalya K. Maznik nor their agent and representative Cashtlow

27

Management was aware of any incidents of the Dog prior to January 21, 2014.
28

DEFENDANTS ROMAN MAZNIK AND NATALYA K. MAZNIK'S ANSWER AND
RESPONSES TO PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUEST FOR ADMISSIONS TO DEFENDANTS ROMAN AND
NATALYA MAZNIK- 7
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1
2

Dated this I st

__.__
day of January

_____

2015.

3
4
5
6

MICHAEL A. POPE
Attorney for Defendants Maznik

7
8
9
10
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Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384:1800
Facsimile:
(208) 345,1.3514
e-mail: jmanwaring@evanskeane.com

F I A.~Q~ ~M.
JUN O8 2015
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEYL. BRIGHT,
Case No. CV2014-9957
Plaintiff,
vs.
MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

Pursuant to LR.C.P. 56, the Plaintiff Whitney Bright, by and through her counsel of
record, the law firm of Evans Keane, LLP, submits this Memorandum in Opposition to
Defendants' Motions for Summary Judgment.

The Motion should be denied because of the

existence of issues of fact to be determined by the Jury.
STANDARD OF REVIEW

"Summary judgment is proper 'if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law."' I.R.C.P. 56( c); Arrgeuin v.

Farmers Ins. Co. of Idaho, 145 Idaho 459, 460, 180 P.3d 498, 500 (2008); Northwest Bee-Corp
v. Homes Living Service, 136 Idaho 835,838, 41 P.3d 263, 267 (2002); see also Cox v. Clanton,
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137 Idaho 492, 494, 50 P.3d 987, 989 (2002).

When considering a motion for summary

judgment, a court should liberally construe all facts and draw all reasonable inferences in favor of
the nonmoving party. Id. (citing S. Griffin Contr., Inc. v. City of Lewiston, 135, Idaho 181, 185,
16 P.3d 278, 282 (2000)).

Normally, summary judgment must be denied where reasonable

persons could reach different conclusions or draw conflicting inferences from the evidence
presented. Id.
STATEMENT OF FACTS

Based upon this standard of review, that affidavits, depositions, and other factual
evidence should be construed in favor of the non-moving party, the case presents the following
facts:
1.

Defendants Roman and Natalya Maznik are the owners of real property in Canyon

County, Idaho, identified as 813 Heartland Court, Nampa, Idaho (the "Property"). The Property
includes a townhome unit that the Mazniks rented out through their property management agent
Cashflow Management. (Aff. of Bright, Exh. 7).
2.

The Mazniks' knowledge and actions are as imputed from their property

management agent, the principal of Cashflow Management, Trina Neddo. She testified:
6
7
8
9
10
11
12
13
14
15
16

Q. Do you have any problem stating that anything
you did in relation to Mr. Thomas, this case, anything
you did or did not do was within the scope of your
agency on behalf of Roman Maznik?
A. Yes, I do.
Q. Do you agree to that?
A. Yes.
Q. And do you agree that anything that was within
your knowledge or not within your knowledge is also
within the scope of your agency with Mr. Maznik?
A. Yes.

(Depo of Trina Neddo, pg 62, lines 6-16, Exh. C, Affidavit of Pope.)
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3.

Defendant Mazniks, through their agent rent, almost exclusively (approximately

90%) to tenants with pets and often to tenants with large dogs.

(Depo of Trina Neddo, pg 22,

lines 16-19, Exh. C, Affidavit of Pope.)
4.

Defendant Mazniks, through their agent, regulated the dogs of their tenants

including the present dog owners, Thomases by having them enter into a Pet Agreement which
was attached to their lease and that required: (1) that the dog be "kept under control at all times";
(2) that the dog "be restrained when it is outside"; (3) that the dog should not cause any
"annoyance of discomfort to others"; and (4) that "any damage" by the dog should be
immediately paid for. The Pet Agreement also made the Mazniks aware the Thomases owned a
large "Belgian Shephard (40 lbs.)" (Exh. 5, pg. 6, Affidavit of Bright.) Defendant Mazniks,
through their agent, were further involved in prior pet investigations as evidenced by their
responses to interrogatories that: "Defendants Roman Maznik and Nataly K. Maznik entrusted
Cashflow Management to deal with all necessary measure to provide safe rental premises,
including checking the breed of the pet and avoids leasing the property to the Tenant with
aggressive breeds." (Exh. 7, Affidavit of Bright.)
5.

A Belgian Sheperd is the same breed of dog that "the U.S. Secret Service uses ...

to guard the grounds of the White House." Belgian Sheperds are used in all sorts of military and
police work for protection and guarding and many dogs of this breed "have an excessively high
prey drive." "They can be destructive or develop neurotic behaviors if not provided enough
stimulation and exercise." (Exhibit 6, Affidavit of Bright.)
6.

The particular dog, Murphy, at issue in this case had no outside dog run or fenced

yard and was kept in-doors constantly, except for occasional walks. As testified to by its owners,
Murphy received no socialization outside its cooped up home such that "if anybody got within
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our radius he turned his hackles up and was on guard" meaning the dog "got into a stance where
he is ready to jump on you .... " "He was scared. If someone came near us that he didn't know
he responded like a scared animal would. He would bark." Mrs. Thomas further testified:
4
5
6
7
8
9
10
11
12
13
14
15

Q. So it was a warning bark?
A. Yes.
Q. And how loud was the bark?
A. He had a pretty loud bark.
Q. Was it what an average person would consider
an intimidating bark?
A. Yes.
Q. How would the average person interpret it to
be intimidating?
A. It's loud. And there is a dog standing there
barking at you looking at you straight in the eye. To
me that is intimidating.

(Depo. of Katherine Thomas, pgs. 16-19, Exh. 3, Aff. of Bright.)
7.

A neighbor who was closest to 813 Heartland Court, Nampa, residence testified

that:
The residents of 813 Heartland Court, Nampa, Idaho have had in past
years a large German Shepherd or similar Shepherd breed dog. After the residents
of 813 moved in, the gentleman owner of the dog came over to my front door,
introduced himself and said "this is not a friendly dog" and it is a "retired police
dog."
On more than one occasion when I was out working in the yard, and the
neighbor would walk his large Shephard dog to the mail box, the dog would bark
wildly at me and lunge hard against its leash toward me. There was no question in
my mind but that this was a vicious dog.

(Affidavit of Janette Endecott)
8.

The Mazniks through their agent, had nearly monthly contact with the vicious dog

because the property manager personally went to the property each month and collected the rent
mperson:
1 Q. How much contact did you have with Trina Neddo [Masnik's agent]
2 or her husband from 2009 to September of 2014 while you
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3 lived at 813 Heartland Court?
A. Monthly contact for rent pick up. And
5 whenever there was an issue with any maintenance of the
6 apartment.
Q. Did you ever have Murphy, the dog, in the
7
8 presence of Trina Neddo?
9
A. Yes.
10
Q. And did she observe the dog?
11
A. I believe so. She had the opportunity to.
12
Q. And did Murphy, the dog, bark wildly as you
13 described in the presence of Trina Neddo?
14
A. When she first came to the door, when anybody
15 came to the door, he would. But I don't -- yeah, I
16 believe I have answered that.
17
Q. And did Trina Neddo come to the door on a
18 monthly basis?
A. Yes.
19
20
Q. Collecting rent?
21
A. Yes.
4

(Depo. of James Thomas, pg. 54-55, Exh. 4.)
9.

Plaintiff Whitney Bright testified by affidavit and by deposition that she was

attacked by the vicious dog, without provocation, on the evening of January 21, 2014 when she
approached the door of the home at 813 Heartland Court as a business invitee:
On the evening of January 21, 2014 at approx. 9:30 p.m., I approached the front
door of 813 Heartland Ct., Nampa, ID, the residence of James R. Thomas. I was visiting
for a business purpose to determine why Thomas was behind on vehicle payments and
determining whether the vehicle should be repossessed. I knocked on the front door or
rang the doorbell. The porch light came on. Thomas opened the door behind which was
a large barking vicious dog. Thomas stepped back allowing the dog to charge out biting
and tearing at my left elbow. I was on the walkway off the porch and turned to run but
the dog then attacked and bit my upper leg. My only escape was to run inside the house.
The viscous dog then began charging and biting at the door further intimidating me and
causing excruciating fear as I hid in the house until the dog was finally subdued and
removed.
At no time did I take any action to provoke the vicious dog. In fact, before the door
was opened, I had stepped back off the porch onto the sidewalk and away from the door.
There was no screen door on the property at 813 Heartland Court. There was no secure
enclosure at 813 Heartland Court to keep the vicious dog from escaping. There was no
secure enclosure at 813 Heartland Court for which exit and entry of the vicious dog was
controlled by the owner of the premises or owner of the vicious dog.
MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 5

190

(Affidavit of Whitney Bright.)
10.

The police report of the incident detailed that the dog's owner told the officer that

the dog was "Protective Trained." (Affidavit of Bright, Exh. 2.)
ARGUMENT

I.

MURPHY FITS THE DEFINITION OF A VICIOUS DOG AS HISATTACK WAS
UNPROVOKED.

The facts of this case clearly reveal that Ms. Bright was attacked by the Thomas' large
dog and that the attack was completely unprovoked.

Ms. Bright simply rang that doorbell

seeking the Defendant Thomas to inquire regarding a debt he owed.

Without warning or

provocation, Thomas' Belgian Shepherd Murphy pushed through the door and attacked Ms.
Bright. Thomas was unable to contain the animal prior to, during, and after the attack. The
vicious dog was not contained in a "secure enclosure." Murphy was able to bite on and tear two
wounds into Ms. Bright's extremities before she was able beat the dog with her clipboard to get it
to release. Even then, the dog ran through the front yard before Thomas could contain or gain
control of the animal.
Idaho Code § 25-2805 (2) defines a vicious dog as "[a]ny dog which, when not physically
provoked, physically attacks, wounds, bites or otherwise injures any person who is not
trespassing ... "

Idaho Code § 25-2805 (2) alerts both the dog owner and the owner of the

premises on which the animal is housed that duty attaches to both for responsibility resulting

from an unprovoked attack.
There is no exception, under the statute, for lack of knowledge and there is no
requirement of a prior bite or attack. In fact the statute details the further consequence of what
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happens on a "second or subsequent violation" so that it is known that the first sentence of Idaho
Code §25-2805(2) applies to duties on the first attack of a vicious dog.

II.

FAILURE TO PROVIDE A SECURE ENCLOSURE
OPPORTUNITY FOR AN UNPROVOKED ATTACK.

PROVIDED

AN

Stated in its entirety, LC. § 25-2805 (2) clearly states that a property owner is responsible
for the unprovoked attack of an animal housed on his/her property. Further, the Statute does not
distinguish between whether the property owner is a landlord or an owner occupying the
property. The Statute simply states the "owner of premises on which a vicious dog" is harbored.
Section 2805(2) states as follows:
Any dog which, when not physically provoked, physically attacks, wounds, bites
or otherwise injures any person who is not trespassing, is vicious. It shall be
unlawful for the owner or for the owner of premises on which a vicious dog is
present to harbor a vicious dog outside a secure enclosure. A secure
enclosure is one from which the animal cannot escape and for which exit and
entry is controlled by the owner of the premises or owner of the animal. Any
vicious dog removed from the secure enclosure must be restrained by a chain
sufficient to control the vicious dog. Persons guilty of a violation of this
subsection, and in addition to any liability as provided in section 25-2806, Idaho
Code, shall be guilty of a misdemeanor. For a second or subsequent violation of
the subsection, the court may, in the interest of public safety, order the owner to
have the vicious dog destroyed or may direct the appropriate authorities to destroy
the dog.
Under the Statute, any vicious dog must be maintained in a secured enclosure, from which it
cannot escape. Further, the animal must be restrained before it can be removed from the secured
enclosure.
In this matter, the Maznik Defendants argue that they had no duty to protect Ms. Bright
from an unprovoked attack. However, Idaho Code § 25-2805(2) imposes responsibility without
requiring an analysis of duty. It is per se negligence for violation of a statute. Idaho Code § 252805(2) imposes per se liability for failure to house a vicious dog in a secure and inescapable
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enclosure.

This liability is imposed on the property owner. This liability likewise attaches on

the first unprovoked attack. In other words, the Statute does not require that the property owner
have knowledge of prior attacks. In fact, the Statute specifically states more severe penalties for
a second attack.
In this matter, the Maznik Defendants through their agent knowingly rented an
insufficiently equipment facility to a tenant with two dogs. The Property has no fence. The
Property has no kennel or dog run. Further, the Property had no screen doors that could have at a
minimum provided a protective barrier for invitees approaching the door to the Property.
The dog owned by the tenant was of a breed known to have protective and vicious
propensities. Mazniks' own investigation should have revealed the type of dog it was. The
Mazniks rely on their agent to vet out dogs with dangerous propensities, and they failed in this
instance. This information was relayed to the Maznik Defendants through the Pet Agreement
wherein the breeds of the dogs were described. The Maznik Defendants failure to provide a
secure enclosure on the Property, while electing to rent to a tenant with not one but two dogs, one
of which is a large breed known for its dangerous propensities, created an environment ripe for
an unprovoked attack to result in an injury. Under LC. § 25-2805(2), the Maznik Defendants
must bear liability of the risk for their decision to rent an ill-equipped premise to a tenant with a
large breed dog known to react protectively. Under LC. § 25-2805 (2), the Maznik Defendants
are liable for Ms. Bright's damages from the unprovoked attack.
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III.

BOSWELL V. STEELE DISTINGUISHES THE HOLDING IN BOOTS V.
WINTERS HOLDING AN OWNER ACCOUNTABLE FOR AN UNPROVOKED
DOG ATTTACK.

The Defendants reliance on Boots v. Winters 145 Idaho 389, 179 P.3d 352 (Ct. App.
2008) for the premise that a property owner has no premises liability for a vicious dog is
misplaced.

Idaho's Court of Appeals as recently as April 2015 revisited the holding in Boots

and distinguished the same in situations where a dog attacks without provocation. In the case of

Boswell v. Steele, 2014 Ida. App. LEXIS 27, (Ct.App. 2015), the Court again considered the
issue of an owners' premises liability for an unprovoked dog attack. Without defining whether
harboring a vicious dog was a condition or an activity on the land, the Court determined that a
property owner, with knowledge of an animal's dangerous propensities, that fails to warn is liable
for damages from an unprovoked attacked.

The Court recited the rules regarding premises

liability as follows:
The duty owed by owners and possessors of land depends on the status of the
person injured on the land--that is, whether he or she is an invitee, licensee, or
trespasser. Ball v. City of Blackfoot, 152 Idaho 673, 677, 273 P.3d 1266, 1270
(2012); Robinson v. Mueller, 156 Idaho 237, 239-40, 322 P.3d 319, 321-22 (Ct.
App. 2014). An invitee is one who enters upon the premises of another for a
purpose connected with the business conducted on the land, or where it can
reasonably be said that the visit may confer a business, commercial, monetary, or
other tangible benefit to the landowner. Holzheimer v. Johannesen, 125 Idaho
397,400, 871 P.2d 814, 817 (1994). A landowner owes an invitee the duty to keep
the premises in a reasonably safe condition or to warn of hidden or concealed
dangers. Id. A licensee is a visitor who goes upon the premises of another with the
consent of the landowner in pursuit of the visitor's purpose. Id.; Evans v. Park,
112 Idaho 400, 401, 732 P.2d 369, 370 (Ct. App. 1987). Likewise, a social guest
is also a licensee. Holzheimer, 125 Idaho at 400, 871 P.2d at 817. The duty owed
to a licensee is narrow. A landowner is only required to share with the licensee
knowledge of dangerous conditions or activities on the land. Evans, 112 Idaho at
401, 732 P.2d at 370.

2015 Ida. App. LEXIS 27, *15 (Ct. App. 2015). Ultimately, under the facts of the Boswell case,
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the homeowner was held liable for the unprovoked attack of her terrier on an invitee who had
been to the home on several occasions.

The Court found her liable despite her warnings signs

posted on her fence warning others to beware of the dog.
In this matter, the Maznik Defendants cannot hide under the cloak of ignorance as to the
dog or its vicious propensities. As noted above, the Maznik Defendants were well aware that
their property did not contain a secure enclosure. Further, they were well aware from the Pet
Agreement that the tenants they elected to rent to had not one but two dogs; one of which was
clearly a large breed with dangerous and protective tenancies.
CONCLUSION

Based upon the undisputed facts and the arguments set forth above, the Plaintiff
respectfully requests that the Court deny Defendant's Motion for Summary Judgment.
Dated this

S

day of June, 2015.

EVANS KEANE LLP

By:

u)p(A

(

. Manwaring,~
Att rneys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this s~day of June, 2015, a true and correct copy of the
foregoing document was served either by first-class mail, postage prepaid, and addressed to; by
fax transmission to; by overnight delivery to; or by personally delivering to or leaving with a
person in charge of the office as indicated below:

[] U..,:.S. Mail

Michael Pope
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: mpope@allstate.com

[q.,'fax (877) 294-9510
[ ] Overnight Delivery
[] Hand Delivery
[] Email
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Michael A. Pope, ISB #6267
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone: (208) 914-0328
Facsimile: (877) 294-9510

F I L E D
A.M. I@
P.M
JUN O9 2015
CANYON COUNTY CLERK
K CARLTON, DEPUTY

5

Attorney for Defendants Maznik
6
7

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
8

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

9

10

Case No.

WHITNEY L. BRIGHT,

REPLY BRIEF TO MEMORANDUM IN
OPPOSITION
TO
DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

Plaintiff,

11

CV-2014-9957

12
V.
13
14

15
16

JAMES R. THOMAS, KA THERINE L.
THOMAS, AND ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,
Defendants.

17
18

COMES NOW defendants Roman Maznik and Natalya K. Maznik (hereinafter "these

19

Maznik"), by and through their attorney of record, Michael A. Pope, and hereby submit their Reply

20

Brief to Plaintiffs Opposition to Defendant's Motion for Summary Judgment (hereinafter

21

"Opposition"). Based upon the arguments found below and in the other documents previously filed
22
23

regarding these Defendants' Motion for Summary Judgment, Defendants Roman Maznik and Natalya

24

K. Maznik respectfully request that the Court dismiss them from the above action and with prejudice

25

as a matter of law.

26
27
28

REPLY BRIEF TO MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT - 1

197

1

2

For purposes of this Reply Brief, these Defendants hereby incorporate all facts, legal authority,

3

and arguments made in their previously-filed Memorandum in Support of Motion for Summary

4

Judgment (hereinafter "MSJ Memorandum"), Defendants Maznik's Partial Non-Objection to

5

Plaintiffs Motion to Vacate Summary Judgment Hearing and Partial Objection to Plaintiffs Motion to
6
7

Vacate Summary Judgment Hearing (hereinafter "Partial Objection"), as well as those arguments made

8

on the Record before the Court at the May 18, 2015, hearing on Plaintiffs Motion to Vacate Summary

9

Judgment Hearing (hereinafter "May 18th Hearing").

10

ARGUMENT
11

12

In order to facilitate cohesiveness with Plaintiffs Opposition, this Reply Brief will address

13

Plaintiffs arguments in the same order as made in the Opposition and then reaffirm those arguments

14

made in the MSJ Memorandum but not opposed by Plaintiff in her Opposition.

15

I. Murphy Does Not Fit the Definition of a "Vicious Dog" by Any Applicable Code Section.

16

Plaintiffs entire Opposition and the two (2) supporting Affidavits of Plaintiff and Janette
17
18

Endecott (hereinafter "Endecott Affidavit") are provided as an attempt to convince the Court that the

19

dog named "Murphy", owned by co-defendants James R. Thomas and Katherine L. Thomas

20

(hereinafter "Thomas") was "vicious" for purposes of negligence per se under IDAHO CODE § 25-

21

2805(2). As has been extensively discussed by these Defendants in the MSJ Memorandum, Partial
22
23
24
25

26

Objection, and at the May 18th Hearing, Murphy was not "vicious" until the moment he attacked and
bit Plaintiff.
There 1s no genuine issue of material fact that Murphy fit any definition of "vicious" or
"vicious animal" under any applicable section of the Nampa City Code, Canyon County Code, or

27

IDAHO CODE § 25-2805(2) which would create any duty upon these Defendants as it pertains to
28
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1

2

Plaintiff. Because Plaintiff fails to show that Murphy was "vicious", summary judgment in favor of

3

these Defendants is appropriate.

4

1. Murphy is Presumed to be "Harmless Domestic Animal" Until Proven Otherwise.

5

The Court of Appeals of Idaho recently held in Boswell v. Steele, Docket No. 41684, 2015
6
7

Opinion No. 21, 13 (Ct. App. filed April 21, 2015) that § 25-2805(2) "first defines what a vicious

8

dog is, and then sets out the requirements of how such a dog must be secured."

9

Taking the first step of this process from, defining a dog as "vicious", it must be shown that

10

a dog "when not physically provoked, physically attacks, wounds, bites or otherwise injures any
11

12

person who is not trespassing" (IDAHO CODE § 25-2805(2)) before it can be defined as "vicious." It

13

has been recently held by the Idaho Supreme Court that "under common law, all dogs, regardless of

14

breed or size, are presumed to be harmless domestic animals." Boswell, at 6 (quoting Braese v.

15

Stinker Stores, Inc., 157 Idaho 443,337 P.3d 602 (2014) (emphasis added)).

16

Following Braese, co-defendant Thomas' dog Murphy was presumed to be a "harmless
17
18

domestic animal" at all times prior and up to the very moment it "physically attack[ ed], wound[ed],

19

bit[ ] or otherwise injure[d]" Plaintiff on January 21, 2014, when it became "vicious" under this

20

definition. This presumption is made "regardless of breed or size". Boswell, at 6 (quoting Braese).

21

Therefore, Plaintiffs continual assertions that Murphy was a "vicious dog" found throughout the
22

23

Opposition-I) p.8, "The dog owned by the tenant was of a breed known to have protective and

24

vicious propensities"; 2) p. 8, "large breed known for its dangerous propensities"; 3) p. 8, "large

25

breed dog known to react protectively"; 4) p. 10, "as to the dog or its vicious propensities"; 5) p. 10,

26

"a large breed with dangerous and protective tenancies"; as well as in the Affidavit of Whitney L.

27

Bright, ,r 8 and Exhibit 6 regarding Belgian Shepard Dogs and the statements found in the Affidavit
28
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1

2

of Janette Endecott (hereinafter "Endecott Affidavit")-are moot and should not be considered by

3

the Court in this matter.

4

Therefore, Murphy was presumed to be a "harmless domestic animal" and not "vicious" at all

5

times prior to the late evening of January 21, 2014.

It was not until Murphy, unprovoked by

6
7

Plaintiff, "physically attack[ed], wound[ed], bit[ ] or otherwise injure[d]" Plaintiff on January 21,

8

2014, did it become "vicious" under IDAHO CODE§ 25-2805(2).

9

2. · No Nampa City Code Section, Canyon County Code Section, or Idaho Code IDAHO
CODE § 25-2805(2) Defines Murphy as "Vicious" or a "Vicious Animal" Prior to January 21,
2014.

10
11

12

For purposes of this subsection, these Defendants respectfully refer the Court to pp. 3-6 of the

13

Partial Opposition, parts A. and B., for the discussion regarding the definition of a "vicious animal"

14

under Nampa City Code § 6-2-1 and Canyon County Code § 03-05-05. IDAHO CODE § 25-2805(2) is

15

well discussed in this Reply Brief as well as in the MSJ Memorandum, Partial Objection, and at the

16

May 18th Hearing.
17
18

Prior to the January 21, 2014, incident, there is no information, testimony, or evidence of

19

Murphy physically attack[ing], wound[ing], bit[ing] or otherwise injur[ing] any person, harmed any

20

other animals and nothing that shows Murphy was ever engaged in fighting or trained for fighting.

21

See p. 56, 1. 10-p. 58, 11. 10, 1. 20-p. 59, 1. 5 of the May 28, 2015, transcript of defendant James R.
22
23

Thomas and p. 60, 1. 16-p. 64, 1. 10 of the May 28, 2015, transcript of defendant Katherine L.

24

Thomas attached respectively at Exhibits "A" and "B" to the Affidavit of Michael A. Pope in

25

Support of Reply Brief to Memorandum in Opposition to Defendants' Motion for Summary

26

Judgment (hereinafter "Pope Reply Brief Affidavit"); see also Deposition of Trina Neddo

27

(hereinafter "Neddo Deposition") found at Affidavit of Michael A. Pope in Support of Motion for
28
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1

2

Summary Judgment (hereinafter "Pope MSJ Affidavit"), Exhibit "C", p. 31, 11. 18-25; p. 63, 1. 9-p.

3

64, 1. 17; p. 70, 1. 23-p. 71, 1. 3; p. 71, 11. 4-9; and p. 72, 11. 2-12.

4

The definitions of Nampa City Code § 6-2-1, Canyon County Code§ 03-05-05, and IDAHO

5

CODE § 25-2805(2) are not met by the actions of Murphy prior to January 21, 2014. Therefore,
6
7

8

Murphy was not a "vicious animal" or vicious" under these code sections.

3. Boswell is Factually Distinguishable from the Present Action on the Question of
Whether Murphy was "Vicious" Prior to January 21, 2014.

9

10

Notwithstanding the holding by the Boswell Court that IDAHO CODE § 25-2805(2) "first

11

defines what a vicious dog is, and then "sets out the requirements of how such a dog must be

12

secured" (p. 13), the Court of Appeals then stated "[w]hether the dog was vicious and whether it was

13

properly confined in a secure enclosure, as contemplated by the statute [§ 25-2805(2)], are questions
14
15

for the jury." On its face this sentence would seem to defeat the proposition that a Motion for

16

Summary Judgment cannot stand when using this section as there are questions for the jury to

17

answer.

18

However, based upon the facts of Boswell and the facts of the present action, the Boswell

19
20

holding is distinguishable as it relates to Boswell's Motion for Summary Judgment and the Motion

21

for Summary Judgment filed in this matter. In Boswell, there was information and evidence that the

22

Defendant's dog had bitten other people on two (2) occasions prior to the bite of Plaintiff. See Id. at

23

pp. 2-3, 7-8. It was because of the facts of these prior biting incidents that the Court of Appeals held

24

that it was a question for the jury to determine whether the Defendant's dog was "vicious" at the
25
26

time it attacked Plaintiff. See Id., at pp. 7-8, 13.

27

Unlike Boswell, in the present matter there is no are no facts or evidence of any kind that

28

Murphy was "vicious" under § 25-2805(2) until it, being unprovoked, "physically attack[ed],
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3

4

·

wound[ed], bit[] or otherwise injure[d]" Plaintiff on January 21, 2014. As discussed above, it was
not "vicious" until the time ofthe attack on Plaintiff.
Prior to the January 21, 2014, incident, there is no information, testimony, or evidence of

5

Murphy physically attack[ing], wound[ing], bit[ing ] or otherwise injur[ing] any person. See those
6
7

deposition citations found in part 2, supra.

8

No genuine issue of material fact exists that Murphy was "vicious" prior to the January 21,

9

2014, attack on Plaintiff. There is no question for the jury to determine as to whether Murphy was

10

"vicious" before the attack on Plaintiff because there are no facts which show any prior physical
11

12
13
14
15

attacks, woundings, bitings, or otherwise injuring other human beings as required IDAHO CODE § 252805(2).
Because the facts leading to the Court of Appeals' holding in Boswell are distinguishable
from the facts in the present case, the Motion for Summary Judgment in this case should be denied as

16

there is no question for the jury to answer as to whether Murphy was "vicious" before the January
17
18

21, 2014, attack on Plaintiff. The facts, information, and evidence before the Court are that before

19

the attack Murphy was not "vicious"; and after the attack it was "vicious" pursuant to IDAHO CODE §

20

25-2805(2).

21
22
23

4. Plaintiff was a Trespasser, which Nullifies Murphy Being "Vicious" Under IDAHO CODE
§ 25-2805(2).

IDAHO CODE § 25-2805(2) is very clear that a dog becomes "vicious" if "when not physically

24

provoked, physically attacks, wounds, bites or otherwise injures any person who is not trespassing"
25
26
27

(emphasis added). If the person whom the dog "physically attacks, wounds, bites or otherwise
injures", is trespassing, then the dog is not "vicious" under§ 25-2805(2).

28
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2
3

4
5

6
7

8

9

10

As stated in Boswell at pp. 8-9 and found at p. 9 of the Opposition" (internal citations
omitted):
The duty owed by owners and possessors of land depends on the status of the person
injured on the land--that is, whether he or she is an invitee, licensee, or trespasser.
An invitee is one who enters upon the premises of another for a purpose connected
with the business conducted on the land, or where it can reasonably be said that the
visit may confer a business, commercial, monetary, or other tangible benefit to the
landowner. A landowner owes an invitee the duty to keep the premises in a reasonably
safe condition or to warn of hidden or concealed dangers. A licensee is a visitor who
goes upon the premises of another with the consent of the landowner in pursuit of the
visitor's purpose. Likewise, a social guest is also a licensee. The duty owed to a
licensee is narrow. A landowner is only required to share with the licensee knowledge
of dangerous conditions or activities on the land.

11

12

In her Affidavit filed with the Opposition, 1 2, Plaintiff states, "I was visiting for a business

13

purpose to determine why [co-defendant James R.] Thomas was behind on vehicle payments and

14

determining whether the vehicle should be repossessed." Plaintiff was not an "invitee" because she

15

was not on the real property owned by these Defendants to "confer a business, commercial,

16

monetary, or other tangible benefit to the landowner" Mazniks. Plaintiff was neither a "licensee"
17
18

because she did not come "upon the premises of [these Defendants] with the consent of the

19

landowner (these Defendants) in pursuit of the visitor's purpose. Plaintiff did not have the consent

20

of these Defendants to come upon their property when approached the door of 813 Heartland Court,

21

Nampa, ID, to speak to co-defendant James R. Thomas. Additionally, Plaintiff was not a "social
22
23
24

25
26

guest" of the Thomases.
Here, Plaintiff was a "trespasser" on January 21, 2014, when she stepped onto the real
property owned by these Defendants to speak to Mr. Thomas about his vehicle payments.

A

"trespasser is "one who enters or remains upon land of another without the owner's permission.

27

BARRON'S LAW DICTIONARY

500 (3d ed. 1991) citing Restatement (Second) Torts§ 329. There is

28
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1

2

no information, evidence, or testimony that Plaintiff asked permission from these Defendants to

3

come upon their property for any purpose, even to speak to co-defendant James R. Thomas.

4

Given that Plaintiff was a "trespasser" on January 21, 2014, and not an "invitee" or

5

"licensee" when she came onto these Defendants' property to speak to Mr. Thomas, even though she
6
7

did not provoke Murphy and was physically attacked, wounded, bitten, and injured by Murphy,

8

Murphy is by definition under IDAHO CODE § 25-2805(2) not "vicious". There is no genuine issue of

9

material fact that shows Plaintiff to be anything but a "trespasser" on January 21, 2014, which

10

nullifies the definition of "vicious" under § 25-2805(2) as it pertains to Murphy.
11

12

5. Conclusion to Part I.

13

There is no duty for these Defendants under IDAHO CODE § 25-2805(2) because Murphy was

14

not "vicious" when Murphy attacked Plaintiff. Since there is no genuine issue of material fact that

15

Murphy was "vicious" until after the January 21, 2014, attack on Plaintiff, these Defendants cannot

16

as a matter of law be negligent per se for any violation of IDAHO CODE § 25-2805(2).
17
18

It is Plaintiffs burden to prove that Murphy was "vicious" before January 21, 2014, for any

19

duty to possibly be imposed against these Defendants under IDAHO CODE § 25-2805(2). As discussed

20

at length in in the MSJ Memorandum, Partial Objection, at the May 18th Hearing, and within this

21

Reply Brief, Plaintiff has failed to show that Murphy was "vicious".

Summary Judgment is

22
23

24

appropriate in favor of these Defendants as a matter of law.

II. The Duty to Harbor the Murphy in a Secure Enclosure Falls to Defendants James R.
Thomas and Katherine L. Thomas; Not These Defendants.

25

26

Plaintiffs second section of her Opposition is an attempt to impose a duty upon these

27

Defendants as the landowner for keeping Murphy in a "secure enclosure" under IDAHO CODE § 25-

28

2805(2). See pp. 7-8. As will be shown in this section, there is no genuine issue of material fact that
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1

2

any duty is imposed by these Defendants, as the landowners, to harbor Murphy in a secure enclosure

3

on or before January 21, 2014. Summary Judgment is appropriate in favor of these Defendants as a

4

matter oflaw.

5

First, as discussed at length above, Murphy was not "vicious" before it attacked Plaintiff on
6

7

January 21, 2014. Therefore, there was no duty to harbor Murphy in a secure enclosure at any time

8

before the subject attack.

9

If the attack happened as Plaintiff asserts in her supporting Affidavit filed with the

10

Opposition, then Murphy became "vicious" at the time of the attack. It would then be appropriate to
11

12

pose the question to a jury regarding a subsequent attack by the dog (now "vicious") "whether it was

13

properly confined in a secure enclosure, as contemplated by the statute [IDAHO CODE § 25-2805(2)]."

14

Boswell, at 13. However, for purposes of this action it is not proper to ask the question regarding the

15

secure enclosure because Murphy dog was not yet "vicious" when it got around co-defendant James

16

R. Thomas and escaped out of the residence. For purposes of§ 25-2805(2), this question does not
17
18

need to be asked as a matter oflaw.

19

Second, the Boswell case is again factually distinguishable. The Boswell Court at p. 13 held

20

that "Whether the dog was vicious (first sentence of IDAHO CODE § 25-2805(2)) and whether it was

21

properly confined in a secure enclosure (second sentence of § 25-2805(2)), as contemplated by the
22
23
24

25
26

statute, are questions for the jury." This holding, again, on its face seems to automatically deny the
opportunity to argue at summary judgment the provisions of IDAHO CODE § 25-2805(2).
In Boswell, the subject dog had two (2) prior instances where it had bitten other people (pp. 78). It was appropriate for the jury to determine whether the dog was "vicious" based upon these bites

27

and, then, determine whether the gate in the kitchen was a "secure enclosure" to properly harbor the
28

dog (see Id, pp. 9, 13).
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1

2

In this matter we, again, do not have a "vicious" dog as a matter of law. We never get to the

3

second sentence of whether a duty is imposed upon either the owner of the "vicious" dog or the owner

4

of the premises to harbor the dog in a secure enclosure.

The Boswell decision is factually

5

distinguishable as to whether a jury should determine if the secure enclosure was sufficient to hold the
6

7

"vicious" dog.

8

Third, this issue was discussed at length in, and these Defendants respectfully refer the Court

9

to, Part C. 2. of the MSJ Memorandum at pp. 16-18. Within that discussion is the difference in the

10

duties between a landowner talcing care of another's ''vicious" dog on his property and the ''vicious"
11

12

dog's owner being on the same property as the dog. That discussion is supported by IDAHO CODE §

13

25-2805(2) (emphasis added) wherein "It is unlawful for the owner or the owner of the premises on

14

which a vicious dog is present to harbor a vicious dog outside a secure enclosure." This is not a duty

15

for both the owner of the "vicious" dog and the owner of the premises, unless that is the same person.

16

As stated on p. 17 of the MSJ Memorandum:
17

21

This sentence creates a duty upon two (2) groups of persons to harbor a vicious dog in a
secure enclosure: 1) the dog's owner; or 2) the owner of the premises on which a
vicious dog is present. This sentence pertains to two (2) situations with regard to who
must harbor the vicious dog: 1) it would be the dog owner if the owner and the dog are
on the premises together; or 2) the owner of premises on which a vicious dog is present
if the dog's owner was not on the premises with the dog.

22

Because Murphy resided on these Defendants' property with its owners, co-defendants

18

19
20

23

Thomas, rather than with these Defendants while the Thomases were elsewhere, the duty, if any, to

24

harbor Murphy in a secure enclosure falls upon the Thomases.
25

26

Fourth, this issue of negligence per se upon which Plaintiff attempts to hold against these

27

Defendants was recently analyzed by the Honorable Jason D. Scott of the Fourth Judicial District in his

28

Memorandum Decision in Order on Summary Judgment in Pendery v. Camara et al., Ada County
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1

2

Case No. CV PI 1419270 (hereinafter "Pendery Decision"). See Pope Reply Brief Affidavit, Exhibit

3

"C".

4

At pp. 5-8 of the Pendery Decision, Judge Scott addressed the exact issue in this matter as it

5

pertains to negligence per se for a supposed failure by the landlords (Apex and Camara) to harbor a
6
7

8

9
10
11

12
13

14
15
16
17
18
19

20
21
22
23

24
25

26
27
28

"vicious" dog in a secure enclosure. Judge Scott held at pp. 7-8:
Second, even if Read's dog was "vicious" before it bit Pendery, Apex and
Camara say the statutory duty not to harbor a dog outside a secure enclosure falls on the
owner of the premises only if the dog's owner is not in control of the premises. Read
lived on the premises. So, according to their view of the statute, the duty not to harbor
the dog outside a secure enclosure was exclusively Read's, even though it would have
fallen on them if Read, the dog's owner, had not been in control of the premises.
The Court resolves the parties' dispute on reasoning akin to, but not precisely
the same as, the second argument offered by Apex and Camara.
Section 25-2805(2) criminalizes "harbor[ing] a vicious dog outside a secure
enclosure" if the harboring is done by either the dog's owner or the owner of premises
on which the dog is present. LC. § 28-2805(2). To violate the statute, the dog's
owner or the owner of the premises, as the case may be, must engage in conduct that
constitutes harboring. The term "harbor" is not defined in the statute. That term
therefore must he given its plain, usual, and ordinary meaning. E.g., Arnold v. City of
Stanley, 15 8 Idaho 218,345 P .3d 1008, 1011 (2015). It is appropriate to consult a
dictionary to discern that meaning. E.g, id. The verb form of "harbor" is at issue
here. One meaning the Merriam-Webster online dictionary ascribes to the verb form of
"harbor" is "to bold or contain (something)."
http://www.merriamwebster.com/dictionarv/harbor (last visited June 1, 2015). Of the various meanings, the
Court considers that one most apt here. The question at hand, then, is whether there is
evidence in the record that Apex and Camara "harbor[ed]-i.e., held or containedRead's dog outside a secure enclosure.
The answer to that question is, in short, that there is no such evidence. The
record contains no evidence that Apex and Camara caused the dog to be, permitted the
dog to be, or even knew the dog was outside a secured enclosure on the premises rented
to Read's husband. Although Apex and Camara permitted dogs on the premises, they
did not grant permission to let the dogs run loose. To the contrary, the Pet Addendum
to the Lease Agreement sensibly required that the dogs be "on a leash or otherwise
under Resident's control, and not left unattended when [they are] outside the Residence."
(Pet Addendum § 5.) Because there is no evidence of any act or omission by Apex and
Camara that could be considered "harbor[ing]-i. e., holding or containing-the dog
outside a secure enclosure, Pendery has failed to identify a genuine factual dispute
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1

2
3

about whether Apex and Camara violated section 25-2805(2). They did not violate it.
In the absence of a violation, there is no basis for Pendery's "negligence per se" claim.
Apex and Camara are entitled to judgment as a matter of law against that claim.

4
5

The identical facts reside here. There is no evidence that these Defendants "caused [Murphy}

6

to be, permitted the dog to be, or even knew the dog was outside a secured enclosure on the premises

7

rented to [co-defendants Thomas]." Further, the Pet Agreement (found at Exhibit "B" of the Pope

8

MSJ Affidavit) holds the "Resident" (here, co-defendants Thomas) responsible to: 1) "Keep the pet
9

10

under control at all times" (subparagraph 1); and 2) "Keep the pet restrained, but not tethered, when it

11

is outside the Resident's dwelling" (subparagraph 2); with the possible consequence of losing the right

12

to keep the pet if the Resident violates the Agreement (see subparagraph 9). Following Judge Scott's

13

holding, "Although [these Defendants] permitted dogs on the premises, they did not grant permission
14
15

to let the dogs run loose.

To the contrary, the Pet [Agreement attached] to the [Residential

16

Lease/Rental Agreement] sensibly required that the dogs be [kept under control at all times and

17

restrained] when [they are] outside the Residence."

18

Judge Scott's finding that:

19

20
21
22
23

there is no evidence of any act or omission by [Defendants] that could be considered
"harbor[ing]-i. e., holding or containing-the dog outside a secure enclosure, [Plaintiff]
has failed to identify a genuine factual dispute about whether [Defendants] violated
section 25-2805(2). They did not violate it. In the absence of a violation, there is no
basis for [Plaintiff]' s " negligence per se" claim. [Defendants] are entitled to judgment
as a matter of law against that claim

24

applies in this matter. As in Pendery, these Defendants are also the landlords of the property rented to

25

co-defendants Thomas.

26

There is no evidence that these Defendants did anything that could be

considered "harboring" Murphy outside a secure enclosure. There is no genuine issue of material fact

27

whether these Defendants violated IDAHO CODE§ 25-2805(2) because "they did not violate it."
28
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2

Plaintiff has failed to show that these Defendants owed any duty to Plaintiff under IDAHO CODE

3

§ 25-2805(2) to harbor Murphy in a secure enclosure before the January 21, 2014, attack. There is no

4

genuine issue of material fact that these Defendants violated § 25-2805(2) in any way. Summary

5

judgment in favor of these Defendants is appropriate as a matter oflaw.
6
7

III. The Boswell v. Steele Decision Does Not Distinguish the Holding in Boots v. Winters Holding
an Owner Accountable for an Unprovoked Dog Attack.

8
9

Plaintiff's third section of her Opposition at pp. 9-10 attempts to argue that the holding of the

10

Court of Appeals of Idaho in Boots v. Winters, 145 Idaho 389, 179 P.3d 352 (Ct. App. 2008) is now

11

distinguished by the Boswell decision as it relates to premises liability. Again, as discussed above,

12

Boswell is factually distinguishable from this matter, and from the facts in Boots. The holding in

13

Boots, however, regarding premises liability against a landlord for the actions of a tenant's dog,
14

15

remains in place as precedent in this matter and undistinguished or superseded by Boswell.

16

First, Boswell dealt with a Defendant who was the landowner who was also the owner of a

17

dog with two (2) prior biting occurrences (see pp. 7-8). The dog owner in Boswell was not a tenant

18

of a different landowner/landlord. In Boots as in this case, we have a tenant renting a residence from
19
20

a landlord. As discussed at pp. 4-6 of the MSJ Memorandum, the Boots holding is on point in this

21

matter that a landlord is not responsible for the actions of a tenant's dog as the dog is not a physical

22

condition of the real property. See 145 Idaho at 393, 179 P.3d at 356.

23

Summarizing the arguments in the MSJ Memorandum regarding this issue (pp. 5-6):

24
25
26
27

28

The duty to keep the dog that allegedly attacked Plaintiff on the premises is that of
defendant James R. Thomas. Quoting Boots above as it relates to this matter (brackets
added to be case specific):
the presence of the [Thomas'] dog[s] did not implicate the physical
condition of the premises rented to [Thomas] by [these Defendants].
Rather, keeping the dog on the premises constituted an activity taking
place on the rented property. . . . [these Defendants] owed [Plaintifl] no
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1

2

duty under the theory of premises liability to protect [her] from injury
caused by [Thomas'] dog.

3

4
5

See 145 Idaho at 393, 179 P.3d 356.

As a matter of law, there is no genuine issue of material fact that these Defendants
owed a duty to Plaintiff under the theory of premises liability.

6
7

8

9

The Boswell decision does not supersede or replace the Boots holding regarding premises
liability for landlords as it pertains to the actions of tenants' dogs.
Second, the Plaintiff in Boswell was a "social guest" and entitled to some protection by the

10

landowner/dog owner who knew of her dog's dangerous propensities (see pp. 8-9). In this matter, as
11

12

discussed above, Plaintiff in this matter was not an "invitee", "licensee", or "social guest" but a

13

''trespasser". The duties for "invitees" and "licensees" as identified by Plaintiff quoting Boswell in her

14

Opposition at p. 9 do not apply to Plaintiff in this matter. Further, as discussed immediately above, a

15

landlord is not responsible for the actions of a tenant's dog, "regardless of whether [Plaintiff was an]

16

invitee[], licensee[], or trespasser[] on the property." See Boots, 145 Idaho at 393, 179 P.3d at 356.
17
18

The Boswell holding does not distinguish, supersede, or eliminate this ruling in Boots.

19

Nothing in the Boswell decision reduces the precedent of the Boots decision regarding a

20

premises liability claim in the present action. Plaintiff fails to produce or prove any genuine issue of

21

material fact that these Defendants, as landlords, are now held to a duty under Boswell to protect
22
23

Plaintiff from the actions of their tenants' dog. Summary judgment in favor of these Defendants is

24

appropriate as a matter oflaw.

25

IV. Plaintiff's Opposition Fails to Address or Refute Several of These Defendants' Arguments in
the MSJ Memorandum, Which Arguments Also Prove that There is No Duty Owed By These
Defendants to Protect Plaintiff from Murphy.

26

27

Plaintiff's Opposition only addressed the above issues discussed in Parts I-III. See Opposition,
28

pp. 6-10. Several of these Defendants' Arguments were not addressed in the Opposition: 1) There is
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2

No Duty of These Defendants to Exercise Ordinary Care to Protect Plaintiff from the Thomas' Dog

3

(Part A. 2., pp. 6-9); 2) There is No Assumption of Duty by These Defendants to Provide Any

4

Protection for Plaintiff (Part A. 3., pp. 9-10); 3) Plaintiffs Answers to These Defendants'

5

Interrogatories do Not Create a Common Law Duty Owed to Plaintiff (Part A. 4., pp. 10-12); and 4)
6
7

Plaintiffs Theory of Strict Liability Does Not Apply to These Defendants in this Action (Part D., pp.

8

18-19).

9

The standard of review for a motion for summary judgment is well established in Idaho:

10
11

12
13
14
15
16
17
18

When assessing a motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party. Furthermore, the trial court must
draw all reasonable inferences in favor of the party resisting the motion.
The party moving for summary judgment initially carries the burden to establish
that there is no genuine issue of material fact and that he or she is entitled to judgment as
a matter of law. The burden may be met by establishing the absence of evidence on an
element that the nonmoving party will be required to prove at trial. Such an absence of
evidence may be established either by an affirmative showing with the moving party's
own evidence or by a review of all the nonmoving party's evidence and the contention
that such proof of an element is lacking. Once such an absence of evidence has been
established, the burden then shifts to the party opposing the motion to show, via further
depositions, discovery responses or affidavits, that there is indeed a genuine issue for
trial or to offer a validjustificationfor the failure to do so under IR.C.P. 56(/).

19
20

Boots, 145 Idaho at 392, 179 P.3d at 355 (internal citations omitted)(emphasis added).

21

As it pertains to the above-referenced parts of the MSJ Memorandum, these Defendants have

22

shown that no genuine issue of material fact on each of those issues that they owed no duty to protect

23

Plaintiff at the time of the January 21, 2014, attack by Murphy. The burden then shifted to Plaintiff to

24

show "that there is indeed a genuine issue for trial or to offer a valid justification for the failure to do
25
26

so under IR.C.P. 56(/)." Id

27

As it relates to those above-referenced parts of the MSJ Memorandum, Plaintiff has failed to

28

show any genuine issue for trial and did not offer a valid justification for the failure to show any
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1
2

genuine issue for trial as required by IDAHO R. CIV. P. 56(f). These sections should therefore be found

3

in favor of these Defendants and summary judgment on those sections should be granted as a matter of

4

law.

5

CONCLUSION
6
7

Based upon the above arguments, there is no genuine issue as to any material fact that Roman

8

Maznik and Natalya K. Maznik owed a duty to Plaintiff in the above action. There is also no

9

genuine issue as to any material fact that these Defendants are strictly liable to Plaintiff for the

10

January 21, 2014, incident that is the subject of this action.
11

12
13
14

Defendants Roman Maznik and Natalya K. Maznik respectfully request that the Court
dismiss them as a matter of law from the above action and with prejudice.
Dated this 8th

day of _Jun_e_ _ _ _ _ _ _ 2015.

15

16

MICHAEL A. POPE
Attorney for Defendants Maznik

17

18
19
20
21
22
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I HEREBY CERTIFY that on this 8th day of June 2015, I caused a true and correct copy
of the REPLY BRIEF TO MEMORANDUM IN OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT to be served by the method indicated below and
addressed to:

23

24
25
26

Jed W. Manwaring
EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959
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Attorney for Defendants Maznik
8
9

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
12
13

Plaintiff,

14
15
16
17

Case No.

WHITNEY L. BRIGHT,

V.

JAMES R. THOMAS, KATHERINE L.
THOMAS, AND ROMAN MAZNIK AND
NATALYA K. MAZNIK, husband and wife,

CV-2014-9957

AFFIDAVIT OF MICHAEL A. POPE IN
SUPPORT OF REPLY BRIEF TO
MEMORANDUM IN OPPOSITION TO
DEFENDANTS'
MOTION
FOR
SUMMARY JUDGMENT

18
19

Defendants.

20

MICHAEL A. POPE, being first sworn upon oath, deposes and says as follows:
21
22
23
24

1. Affiant is the attorney of record for defendants Roman Maznik and Natalya K. Maznik in the
above matter, and has personal knowledge of the facts and information related below.
2. A true and correct copy of the pertinent pages of the May 28, 2015, transcript of defendant

25

James R. Thomas is attached hereto at Exhibit "A".
26
27

28

3. A true and correct copy of the pertinent pages of the May 28, 2015, transcript of defendant
Katherine L. Thomas is attached hereto at Exhibit "B".
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4. A true and correct copy of the Memorandum Decision and Order on Summary Judgment,

3

authored by the Honorable Jason D. Scott and filed June 2, 2015, in Pendery v. Camara, et al., Ada

4

County Case No. CV PI 1419270, is attached hereto at Exhibit "C".

5

Further, your Affiant sayeth naught.
6
7

Dated this 8th

2015.
day of June
---------

8
9

10

MICHAEL A. POPE
Attorney for Defendants Maznik

11

12
13

14
15

STATE OF IDAHO

)
ss

COUNTY OF

BONNEVILLE

)

16
17
18

On this 8th day of June 2015, before me, a Notary Public in and for said county
and state, personally appeared Michael A. Pope, known or identified to me to be the person
whose name is subscribed to the within instrument, and acknowledged to me that he executed the
same.

19
20

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

21
22
23

24

NOTARY PUBLIC
My Commission Expires

3 /f
/
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CERTIFICATE OF SERVICE
3
4

I HEREBY CERTIFY that on this 8th day of June 2015, I caused a true and correct copy

5

of the AFFIDAVIT OF MICHAEL A. POPE IN SUPPORT OF REPLY BRIEF TO

6

MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY

7

JUDGMENT to be served by the method indicated below and addressed to:
8
9
10
11

Jed W. Manwaring
EV ANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

XX

U.S. Mail
Hand Delivery
Overnight mail
Facsimile-208-345-3514
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Michael A. Pope
18
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20
21
22
23
24
25
26
27
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AFFIDAVIT OF MICHAEL A. POPE IN SUPPORT OF REPLY BRIEF TO
MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT-3
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)

WHITNEY L. BRIGHT,
Plaintiff,

)

vs.

)

JAMES R. THOMAS, AND ROMAN MAZNIK

)

AND NATALYA K. MAZNIK, husband and

)

wife,

)
Defendants.

Case No. CV2014-9957

)
)

THE AUDIO-VISUAL DEPOSITION OF JAMES R. THOMAS
MAY 28, 2015

REPORTED BY:
MONICA M. ARCHULETA, CSR NO. 471
NOTARY PUBLIC
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Page 56

Q. How much contact did you have with Trina Neddo 1
or her husband from 2009 to September of 2014 while you
2
3
lived at 813 Heartland Court?
4
A. Monthly contact for rent pick up. And
whenever there was an issue with any maintenance of the
5
6
apartment.
Q. Did you ever have Murphy, the dog, in the
7
8
presence of Trina Neddo?
9
A. Yes.
10
Q. And did she observe the dog?
A. I believe so. She had the opportunity to.
11
12
Q. And did Murphy, the dog, bark wildly as you
13
described in the presence of Trina Neddo?
A. When she first came to the door, when anybody
14
15
came to the door, he would. But I don't -- yeah, I
16
believe I have answered that.
11
Q. And did Trina Neddo come to the door on a
10
monthly basis?
19
A. Yes.
20
Q. Collecting rent?
21
A. Yes.
22
Q. And would Murphy, the dog, be outside his
23
kennel inside the house on those occasions?
24
A. Yes. I believe. There were some times where
25
he was in his kennel asleep when she came to the door.

Q. -- with your ex-wife back when this happened.
I do have a few questions for you. To your knowledge,
at any time before this incident in January of 2014, was
Murphy ever outside of the residence not on his leash?
A. There were a couple of times in the obscured
backyard of the property where I would have Murphy
offline and tossing a toy to him. It wasn't often,
though. And I was between him and any opportunity to
get outside of that little area.
Q. So on these certain occasions when you were in
the backyard were there any incidences where he attacked
anybody or bit anybody?
A. No.
Q. Prior to January 21 of 2014 did Murphy ever
physically attack any person, to your knowledge?
A. Not to my knowledge.
Q. Did your wife ever relate to you any
incidences that she -A. No.
Q. -- observed where he was physically attacking
a person?
A. No.
Q. And at any time prior to January 21, 2014 did
Murphy ever wound a person, to your knowledge?
A. No.
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So I can't say for certain where he was all of the time
whenever she came.
Q. But there was some times when he was outside
the secure enclosure of the kennel when she came?
A. Yes.
Q. Okay. That is all I have. Other than you
have agreed to search your computer -A. Yes.
Q. -- for other pictures and/or your phone there
for other pictures?
A. Yes. And ifl discover any should I e-mail
them to jmanwaring@evanskeane.com?
Q. Yes.
A. Okay. I will definitely do that.
Q. And Mr. Pope may have some questions for you
here.
A. Okay.
EXAMINATION
QUESTIONS BY MR. POPE:
Q. Mr. Thomas, we met before the deposition
started. Again, my name is Michael Pope and I represent
Roman and Natalya Maznik. They are the ones who own the
actual duplex that you lived in -A. Yes.

James R. Thomas
May 28, 2015

Page 57

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And, again, did your wife ever relate any
incidence?
A. No.
Q. At any time prior to January 21, 2014 did
Murphy ever bite another person, to your knowledge?
A. No.
Q. And did your wife ever relate any incidence
when she was with the dog?
A. No.
Q. At any time prior to January 21, 2014 did
Murphy ever injure any person?
A. No.
Q. And would Katherine have related any incidence
to you that you may not have seen or been aware of?
A. I would have hoped that she would have related
to me -- or told me about anything. But she didn't.
Q. You have talked about how Murphy would respond
when seeing other people while on his neck -- or, I'm
sorry, on his leash walking as barking excitedly.
A. Yes.
Q. But wouldn't lunge. Other than this excited
barking what kind of characteristics would you attribute
to what Murphy was going through as he saw other people
or other animals walking down the street with you?
A. Interest. His ears would perk forward and
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he -- this might sound strange. But he would kind of
saunter. Like, "Ooh, hey, who's that?"
Q. At any time prior to January 21, 2014 did you
ever see Murphy approach anybody in what you would
consider a vicious or terrorizing manner?
A. Not in my presence, no.
Q. How about in any sort of attitude or
characteristic that you might think that he was ready to
attack that person?
A. No.
Q. How about any instances that Katherine may
have related to similar conduct?
A. She mentioned a time when we were living in
Akron where she was out with Murphy and somebody had
come up to them and asked about buying Murphy. And it
was clear that she was rattled by the incident_ And she
didn't describe Murphy behaving in any particular
situation. But that is the closest I can remember to
somebody having an adverse interaction with the dog.
Q. And at any time prior to January 21, 2014 was
Murphy trained in any way for the purpose of fighting?
A. No.
Q. Was he ever used prior to January 21, 2014 for
fighting?
A. No. Not to my knowledge.
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ex-wife. And I have talked about it with my mother and
my best friend in Ohio_ And I also talked about it with
a couple of friends here in Idaho. Just the fact that
Murphy had bitten -- apparently bitten somebody. That
he had definitely been in an incident. And that I was
just concerned about what might happen in terms of legal
recourse.
Q. So no insurance agent has interviewed you?
A. No.
Q. The landlord has never called you other than
you had one conversation with Trina Neddo about it?
A. The first time I got documentation from your
office I also talked with Trina about that.
Q. And what was that conversation?
A. It was along the lines of who is Roman?
Because I didn't know the property owner's name. I
asked her if she knew of somebody named Roman. And she
said yes. I had told her that we had gotten some legal
papers. And she said okay. And I can't recall that
there was much to the conversation after that.
Q. Did she relay that the Mazniks had received
those same papers?
A. No.
Q. Did she say anything that she was going to do
or the landlord was going to do in response to those
Page 61
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1
Q. Would you characterize the incident of January
2
21, 2014 as atypical as to what Murphy would normally do
3
when situations of people coming to the door would
4
occur?
5
A. Yes.
6
MR. POPE: That is all I have. Thank you very
7
much for your time today.
a
THE WITNESS: You're welcome.
9
MR. MANWARING: I have a couple of follow-up
10
questions.
11
THE WITNESS: Sure.
12

12

13
14
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FURTIIEREXAMINATION
QUESTIONS BY MR.MANWARING:
Q. Who all have you talked to about the incident
on January 21, 2014? Or the dog's temperament, in
general?
A. My ex-wife.
Q. You mentioned -A. Go ahead. I'm sorry.
Q. You mentioned the police officer. We know
about that one.
A. Yes.
Q. Who else?
A. Trina Neddo, my landlord at the time. My

··---~-~-----·----·--·-·----·-·"

.

13
14
15
16

11
10
19

20
21
22
23
24

25

legal papers?
A. Not that I recall.
Q. You mentioned that when you first answered the
door, and the young lady was there, who I'll represent
to you was my client, on January 21, 2014, that she
mentioned she was from a certain company. What was
that?
A. Y2K.
Q. And did you understand what Y2K was?
A. Yes.
Q. What was that?
A. A used automobile dealer.
Q. And did you have a contract or payment due to
Y2K?
A. Yes.
Q. And was it current or in default at that time?
A. There was a payment due. I don't know if it
was in default.
Q. Did you do anything about that payment that
was due?
A. Yes. I can't recall exactly, butthe payments
were brought current and eventually the loan was
discharged. Or lien, maybe. I am not sure how to
phrase that.
Q. The loan was completed?

---·-------·--·----------
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,

)

Plaintiff,

)

vs.

)

JAMES R. THOMAS, AND ROMAN MAZNIK

)

AND NATALYA K. MAZNIK,

)

husband and

wife,

Case No. CV2014-9957

)

Defendants.

)
)

THE AUDIO-VISUAL DEPOSITION OF KATHERINE L. THOMAS
MAY 28, 2015

REPORTED BY:
MONICA M. ARCHULETA, CSR NO. 471
NOTARY PUBLIC
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l
Q. You call it a pinch lead?
2
A. Yes. It is called a pinch lead.
3
Q. Okay.
A. That is off in the house, of course. Because,
4
5
like I said, it is something you use on walks or to go
outside to go to the bathroom. From then on out it
6
was -- he had his collar, as well as a pinch lead on
7
when we went outside. Instead of just the pinch lead.
8
Q. So the collar added what? What is the collar?
9
A. It is a normal collar. Well, it's a circle,
10
obviously. When you hook the lead up to the -- when you 11
hook the lead up to it, if the dog goes forward too far,
12
the way the collar is made, is that it tightens. So it
13
is another control device for the animal. I believe it
14
is called a Martingale collar. But I'm not sure.
15
Q. Say it again?
16
A. A Martingale collar. But I'm not sure if I am
17
right on that.
18
Q. So prior to the dog bite on January 21, 2014
19
Murphy always had a pinch lead on when you went out? 20
A. Yes.
21
Q. And after that you doubled up with a control
22
device and added a Martingale collar?
23
A. Yes.
24
Q. Anything else change after the dog bite?
25

A. I was fired October 15 of 2014.
Q. And you started there in 2011?
A. Yes. Wait. It might have been 2012.
Q. And have you worked anywhere since October 15
of2014?
A. No.
Q. At any time that Murphy was outside the
residence was he ever not on a leash?
A. Never.
Q. What knowledge would you have if you weren't
at home how Mr. Thomas would take Murphy out to go to
the bathroom, walk around the block, or anything like
that? Do you have any personal knowledge that he would
have actually kept Murphy on a leash?
A. Oh, I know he did; yeah.
Q. I'm going to ask you some very specific
questions and they may sound the same.
A. Okay.
Q. But I want to make sure you understand what
I'm asking. Okay? We are talking about before this
incident with Ms. Bright. Mr. Manwaring's client.
Before that incident happened had Murphy ever physically
attacked anyone, to your knowledge?
A. No.
Q. And, again, before this incident with
Page 61
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Katherine L. Thomas
May 28, 2015

Ms. Bright, did Murphy ever wound any person, to your
knowledge?
3
A. No.
Q. At any time before January 21, 2014, this
you recall? You talked about putting him down. Putting 4
5
incident with Ms. Bright, did he ever bite anyone, to
up the sign. Strengthening the control devices going
6 your knowledge?
out. Anything else?
7
A. No.
A. No. At this point in our marriage we didn't
8
Q. And, again, at any time before January 21,
really speak that much.
9 2014, did he ever injure anyone, to your knowledge?
MR. MANWARING: That is all the questions [
10
A. No. Well, wait a minute. He kind of bruised
have. Thank you.
11 my arm one time when I went camping because he jumped
12 out of the car and wanted to run to the river. And I
EXAMINATION
13 tripped over a rock and fell into a tree. But that is
QUESTIONS BY MR. POPE:
14 the closest to an injury.
Q. Mrs. Thomas -- or Ms. Thomas. I don't know
1s
Q. Was he on his leash at the time?
what you prefer?
16
A. Yes.
A. I prefer Ms.
11
Q. That is how he got tangled up?
Q. I will make sure that I say that then. Thank
18
A. Well, I had ahold of his leash and he wanted
you very much. Again, my name is Michael Pope. I
represent Roman and Natalya Maznik. They own the duplex 19 to go that way. And I wasn't going fast enough. And I
that you live in even though you have never met them. I 2 o tripped and honked the tree.
21
Q. But other than that incident you have no
also represent, by their association with Dan and Trina
Neddo, their property management company. You mentioned 22 knowledge of him injuring anybody else?
23
A. No.
that you are not currently working. But I didn't get
24
Q. And in following up Mr. Manwaring's question
when you last worked at the River City Veterinary
25 regarding this neighbor whose affidavit he has attained.
Hospital?
A. I became much more paranoid about people
coming to the door.
Q. Any further conversations with Mr. Thomas that

1

2
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Page 62

You don't have any knowledge of Murphy being intimidated
and barking loudly at anybody?
3
A. No.
4
Q. To your knowledge was Murphy ever provoked by
5
somebody else that would elicit a certain type of
6
response? I will give you an example of mean kids
7
throwing rocks, or coming onto the property and yelling
8
at him, or anything like that?
9
A. Oh, no. No.
10
Q. Was there any time, to your knowledge, that he
11 was ever left alone outside of his kennel?
12
A. Like in the house by himself?
13
Q. Correct.
14
A. No. He was kennel trained. If somebody
15 wasn't home he was in his kennel.
16
Q. So back when you and your former husband were
17 both working that was part of the routine to put him in
18 the kennel. So if somebody came and knocked on the door
19 while you weren't there he was in his kennel. He might
2 o bark, but he wouldn't be able to get out and do
21 anything?
22
A. Exactly.
23
Q. How about to other animals? Did he ever
24 injure or bite any other animals, to your knowledge,
2 5 while out on walks?
1

2
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Q. How about with Mr. Thoma<s? Did he ever give
you any stories or anything of how Murphy would act
while out on walks? Any uncharacteristic episodes?
A. No.
Q. How about when the doorbell would ring? When
an unexpected visitor was coming, and Murphy was in the
house, how would he react when the doorbell would ring?
A. He would go to the door and he would bark.
Q. What would you do after that?
A. Put him in the kennel.
MR. POPE: That is all the questions I have.
Thank you very much.
THE WITNESS: Okay.
MR. MANWARING: I have a couple more.
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FURTHER EXAMINATION
QUESTIONS BY MR. MANWARING:
Q. Why were you fired at River City?
A. Because I went into a manic depressive state
and I was no longer able to perform my duties.
Q. Now, you have testified that if a visitor came
to the door the normal procedure would be to put Murphy
in the kennel; correct?
A. Yes.
Q. How about the other dog?
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A. Oh, no. No.
Q. To your knowledge, was Murphy ever trained for
the purpose of fighting?
A. No.
Q. Did he ever engage in any fighting, that you
know of, for money or for sport?
A. God, no. I would smack the craw ass out of
anybody who would try.
Q. When you would be walking Murphy around the
block as part of his getting out during the day how
would he respond when he saw other people on the street
or on the sidewalk as you would go past?
A. As long as they didn't get too close he was
fine. If they got a little too -- when I say "too
close." If they came up too fast that is when he would
bark.
Q. And how would you characterize the bark?
Would it be -A. Well, it wasn't a playful bark.
Q. Okay.
A. It was, "Hey, pay attention to what you are
doing" bark. That is the way I interpreted it.
Q. Would he ever lunge at them even though he was
restrained by the leash?
A. Not with me.
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A. They both went in their kennels.
Q. How big is the other dog?
A. Right now he is fat. He is about 12 pounds.
Q. And the reason Murphy would be put in the
kennel when a visitor came was what?
A. Because it is easier to get in and out of the
door without dogs all over the place. Because the
Maltese would take off. That is why he went in the
kennel. And Murphy would just follow the Maltese if he
could.
Q. Was it a safety precaution for Murphy to go to
the kennel?
A. Yeah. I didn't want him to get lost or
something.
Q. Is it a protection for other people, as well?
A. Well, it is to put people at ease. I mean,
you hear a dog -- obviously, a bigger dog, barking on
the other side of the door, you want to make sure that
they are not going to freak out when you open the door.
Q. So would that be for their safety and comfort,
also?
A. Yes.
MR. MANWARING: That is all I have.
THE WITNESS: Okay.
MR. POPE: No further questions.
·---------·---------
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY 01• ADA

JAMIE PENDERY,

Ca.ere No. CV-Pl-2014-19270
Plaintiff,

vs.
JOE CAMARA. as Trustee of the Camara 2000
Revocable Trust, TAMI READ, and DOE
PROPERTY MANAGEMENT COMPANY,

MEMORANDUM DECISION AND
ORDER ON SUMMARY JUDGMENT

Defendant.ci.

Plaintiff Jamie Pendery suffered a dog bite. She claims it resu1ted from negligence per se
on the part of (i) the dog's owner, Defendant Tami Read, (ii) Read's landlord, Defendant Joe

Camara, and (iii) Camara's property manager, whose name was unknown to Pendery when she
filed her complaint. Apex Property Management Solutions, T,T ,C hac; come forward, identifying
itself as Camara' s property manager and asking to be formally named as a defendant. Though

Pendery has not moved to amend her complaint, she has, as discussed below, moved for
summary judgment against Apex. The Court treats Pendery's motion lbr summary judgment as
including an implicit motion to amend her complaint to name Apex as a defendant in place of the;,
Doe defendant. That motion is granted. See l.R.C.P. I0(a)(4) (providing that ..when the true
name [of a Doe defendant] is discovered the pleading must be amended accordingly"). Pendery

MEMORANDUM OECISION AND ORDER. 1

~
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is directed to file an amended complaint within 10 days ftom the date of this decision, in which
Apex is named as a defendant in place of the Doc defendant.

Pendery's motion for partial summary judgment was a cross-motion; Apex and Camara
had already moved for summary judgment against her claim of negligence per .,e. AJong with
the cross-motion against Apex and Camara, Pendery filed a motion for summary judgment
against Read. The motions focus on the liability aspect, not the damages aspect, of Pendery •s
claim.
Read responded to Pendery's motion by conceding liability. Accordingly, su111mary
judgment is granted to Pendery on the liabiJity aspect of her claim against Read.

In the reply brief she filed in support of her cross-motion, Pendery conceded she is not
entitled to summary judgment on the liability aspect of the "negligence per se" claim she pleaded

against Apex and Pcndcry. Pen.dery's cross-motion for summary judgment therefore is denied
insofar as it pertains to thut claim.
Pendery began contending in that same reply brief. however, that she is entitled to
summary judgment on an unpleaded claim against Apex and Camara: breach of an assumed
duty to protect third parties from Read's dog. Apex and Camara had identified "assumed duty"
as a potential liability theory in dog-bite cases in their moving papers, before undertaking to
prove the absence of an assumed duly here. Their doing so evidently prompted Pendery to begin
pursuing an «asswned duty'' claim. Apex and Camara apparently do not object to her pursuing
such a claim, despite its being unpleaded. In any event. the Court treats Pcndcry's request fi.>r
summary judgment on an "assumed duty'' claim as including an implicit motion to amend her
complaint to assert such a claim. In the absence of an ob,jection, permission to amend is granted.
The Court will proceed to analyze the cross-motions for summary judgment as if Pcndery had

MEMORANDUM DECISION AND ORDER - :2
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already pleaded an °assumed duty" claim-" -along with her pleaded "negligence per se" claimagainst Apex and Camara. To fonnalizc her pursuit of the claim, Pendery is directed to assert it
in an amended complaint filed within 10 days from the date of this decision.
The parties' motions for summary judgment were argued and taken under advisement on
May 27, 2015. For the reasons that follow, Lhe Court grants summary judgment to Apex and

Camara on both the pleaded "negligence per se" claim and the to-be-pleaded "assumed duty"
claim. Consequently, Pcndcry is denied summary judgment against Apex and Camara.

r.
BACKGROUND
On May 12, 2014, Read's dog trespassed onto Pendery' s property and bit her while she
was taking out the trash. (Pendcry Aff. ,r 2.) Just before the bite, the dog had been growling and
barking at Pcndcry from Read's front yard. (Id. ,r 3.) Pendery remained on her own property the
entire time, doing nothing to provoke the dog. (Id. 1,r 6-7.)
The home in which Read resides, which is located in Meridian, is owned by Camara.
(Suitter Aff. ilil 3, 9-10.) Camara lives in California and does not manage the property himself
(Pope Aff. ,1,12-3.) Instead, by contract with Camara, Apex manages the property. (Suitter All

,r,r 3-7 & Ex. A.)

David Read, who apparently is Read's husband, rents il from Camara through

a Lease Agreement he signed with Apex, acting as Camara's agent. (Id. ,r19-14 & Ex. B.)
The Le~e Agre1;ITT1ent includes a Pet Addendum, which authorizes the Reads lo keep Lwo
dogs on the lea,;;ed premises. (Id. , 11 & Ex. B.) The dogs are certified companion/service
animals whose role is helping the Reads' son with the emotional implications of a family
transition. (Id.

,r 13 & Ex. B.)

The Pet Addendum provides that the dogs ··shall be on a leash or

Mherwise under Resident's control, and not left unattended when [they are] outside the
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Residence." (Pet Addendum§ S.) It requires vaccinating them. (Id.§ 8.) And it prohibits
allowing them to "cause any sort of nuisance or disturbance to neighhors.j 1 (ld. § 9.) Failure to
comply with these and other provisos regarding the dogs justifies revoking permission to keep
dogs on the leased premises, as well as terminating the Lease Agreement outright. (Id. § 11.)
The Lease Agreement, including the Pei Addendum, was signed in November 2011.
(Suitter Atr. i 9 & Ex. 13.) From then to Pendery being bitten two and a half years later, Apex
had received no complaints about the dogs, ha<l observed no dangerous propensities or
characteristics of the dogs, and had no concerns about the dogs. (Id. 1il 17-19 .)
Pendery filed this action on October 9, 2014. In her complaint, she claims the dog's bite
resulted from negligence per se on the part of Read, Camara, and Apex ( which, as already noted,
she then identified as a Doe defendant, not knoW1ng Apex's name). Iler ••negligence per se"
claim is based on l.C. § 25-2805(2). which she claims obligated the defendants to keep the dog
that bit her in a secure enclosure.
As explained above, Apex and Camara arc seeking summary judgment against Pendery.

In addition, though Pendery is no longer seeking summary judgment on her pleade<l "negligence
per se" claim. she is seeking summary judgment on the liability aspect of an unpleaded ••assumed
duty" claim, which she began pursuing in the course of summary-judgment briefing. These
motions are ready li..lr decision.

n.
LEGAL STANDARD

Summary judgment is proper ..if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). Accordingly, the
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movant must prove the absence of a genuine issut of material fact. E.g_, Boise Mode, LLC v.

Donahoe P(.lce & Par1ners Ltd, 154 Idaho 99, 103-04, 294 P.3d 1111, 1115-16 (2013). If the
movant so proves, the burden shifts to the nonmovaut to prove the opposite: the existence of a
genuine issue of material fact. Id. at 104,294 P.3d at 1116.

1'0 meet thut ultimate burden, the nonmovant ••may not rest upon mere allegations in the
pleadings, but must set forth by affidavit specific facts showing there is a genuine issue for trial."

ld (quotation marks omitted). The record must be construed in the light most favorable to the
nonmovant, with all reasonable inferences drawn in the nonmovant's favor. Id Nevertheless,

"[a1 mere scintilla of evidence or only slight doubt as to the facts is not sufficient" to avoid
summary judgment. A.ED, Inc. v. KDC Invs., LLC, 155 Idaho 159, 163,307 P.3d 176, 180
(2013). The nonmovant's failure to prove the existence of a genuine issue of makrial fact "will
result in an order granting summary judgment." Sprinkler Irrigation Co. v. John Deere lns. Co_,
139 Idaho 691, 698, 85 P.3d 667, 675 (2004).

Ill.
ANALVSIS
A.

Negligence per se
A statute or regulation sometimes has the effect of establishing a standard of care that

displaces the otherwise-applicable common law standard of care, and failing to satisfy it is
actionable as negligence per Sf!. R-g., 0 'Guin v. Bingham Cnty., 142 Idaho 49, 52, 122 P.3d 308,
311 (2005). This displacement happens when the following elements arc met: "( 1) the statute or
regulation must clearly define the required standard of conduct; (2) the statute or regulation must
have been intended to prevent the type of harm the defendant's act or omission caused; (3) the

plaintiff must be a member of the class of persons the statute or regulation was designed to
protect; and (4) the violation must have been the proximate cause of the injury." id.
MEMOR AN m JM OF.CISION AND ORDER - S
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Pcndery's "negligence per .~e''' claim is based on I.C. § 25-2805(2). It provides:
Any dog which, when not physically provoked, physically attacks,

wounds; bites or otherwise injures any person who is not trespassing, is
vicious. It shall he unlawful for the owner or for the owner of premises on
which a vicious dog is present tQ harbor a viciou...; dog outside a secure
enclosure. A secure enclosure is one from which the animal cannot escape
and for which exit and entry is controlled by the owner ofthli:l premises or
owner of the animal. Any viciou.ci dog removed from the secure enclosure
must be restrained by u chain sufficient to control the viciom, dog.
Persons 1:,ruilty of a vioJatitm of this subsection ... shall be guilty of a
misdemeanor. For a second or subsequent violation of this subsection, the
court may. in the interest of public safety, order the owner to have the
vicious dog destroyed or may direct the appropriate authorities to destroy
the dog.
I.C. § 25-2805(2) (empha.~is added). The Court assumes, without deciding, that this statute
clearly defines the required standard of conduct. Moreover, the Court concludes that the statute

was intended to prevent the type of hann Pendery suffered, that Pendery is a member of the class
of persons it was designed to protect. and that the alleged violation of the statute by Apex and
Camara was a proximate cause of her alleged in.juries. Thus, for present purposes, the Court
operates on the understanding that a ·'negligence per se1' claim lies in these circumstances, if

Apex and Camard. violated the statute.
Whether Apex and Camara violated section 25-2805(2) is the bone of contention between
them and Pendcry. Apex and Camara argue that, for two reasons, their conduct did not amuunt
k> a violation.

First, they say the dog that bit Pendery was not ""vicious" within the statute's meaning
until it bit Pend.cry, meaning there was no pre-bite obligation on anyone's part not to harbor it
outside a secure enclosure. This is an "every dog gets one free bite" interpretation of the statute.
There is, indeed, no evidence the dog had ever attacked anyone before biting Pendery.
Second, even if Read's dog was "vicious" before it bit Pendery, Apex and Camara say

the statutory duty not to harbor a dog outside a secure enclosure falls on the owner of the
MEMORANDUM DECISION AND ORDER- 6
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premises only if the dog's owner is not in control of the premises. Read lived on the premises.

So, according to their view of the statute, the duty not to harbor the dog outside a secure
enclosure was exclusively Read's, even though it would have fa11en on them if Read, the;, dog's

owner, had not been in control of the premises.
The Court resolves the parties' dispule on reasoning akin to, hut not precisely the same

as, the se<.."Ond argument offered by Apex and Camara.
Section 25-2805(2) criminalizes ..harhnrlingl a vicious dog outside a secure enclosure" if
the harboring is done by either the dog's owner or lhe owner of premises on which the dc.)g is
present. LC. § 28-2805(2). To violate the statute. the dog's owner or the owner of the premises,
as the case may be, must engage in conduct that constitute_s harboring. The term "harbor'' is not
defined in the statute. That term therefore must he given its plain, usual, and ordinary meaning.
R.g., Arn"ld v. City o/Stanley, 158 Idaho 218,345 P.3d 1008, 1011 (2015). It is appropriate to

consult a dictionary to discern that meaning. E.g., id. The verb form of"harhor" is at issue here.
One meaning the Merriam-Webster online dictionary ascribes to the verb form of ..harbor' is ''to

hold or contain (something)." http://www.merriam-webster.com/dictionary/herbor (last visited
June l, 2015). Of the variou.ci meanings, the Court considers that one most apt here. The
question at hand, then, is whether there is evidence in the record that Apex and Camara

"harbor[ed]"-i.e., hdd or contained-Read's dog outside a secure enclosure.
The answer to that question is. in short, that there is no such evidence. The record
contains no evidence that Apex and Camara caused the dog to be, pem1itted the dog to be, or
even knew the dog was outside a secured enclosure on the premises rented to Read's husband.
Although Apex and Camara permitted dogs on the premises, they did not grant permission to let
the dogs run loose. To the contrary, the Pet Addendum to the Lease Agreement sensibly
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required that the dogs be ••on a leash or otherwise under Resident's control. and not left
unattended when Lthcy arel outside the Residence." (Pct Addendum§ 5.) Because there is no
evidence of any act or omission by Apex and Camara that could be considered "ha.rbor[ingl"-

i.e., holding or containing-the dog outside a secure enclosure, Pcndery has failed t.o identify a
genuine factual dispute about whether Apex and Camara violated section 25-2805(2). They <lid
not violate it. In the absence of a violation.. there is no basis for Pendery's ••negligence per se"
claim. Apex and Camara arc entitled to judgment as a matter of law against that claim.
As such, there is no need to detennine whether Apex and Camara arc correct that the
statute gives every dog one free bite before requiring confinement in a secured enclosure.

B.

Assumed duty
Pcndery also claims Apex and Camara are liable for breach of an assumed duty to protect

third parties from Read's dogs. The notion behind the claim is that the Pct Addendum to the
Lease Agreement contains provisions regulating pets and, by imposing those provisions on
Read's husband, Apex and Camara a~sumed a duty to protect third parties from the dogs they
allowed him to have on tbe leased premises. In that regard 1 Pendery point,;; out that the Pct
Addendum requires keeping dogs on a leash or otherwise under control and nut leaving them
unattended outside the home, requires vaccinating them, and prohibits allowing them to cause
any sort of nuisance or disturbance to neighbors. (Pct Addendum §§ 5, 8-9.)

'"If one voluntarily undertakes to perform an act, having no prior duty to do so, the duty
arises to perform the act in a non-negligent manner.'' Boot.~: ex rel. Boots v. Winlers 1 145 Idaho
389, 395, 179 P.3d 352, 358 (Ct. App. 2008). A landlord does not, however, undertake to protect
third parties from a tenant's dogs, and thereby assume a duty to do so non-negligently, unless the
landlord a.cted with intent

u, so protect third parties.

Id at 396, 179 P.3d at 359. Merely

permitting the tenant to have dogs 011 the leased premises does not amount tu acting with intent
MEMORANDUM DF.CISION AND ORl>F.R - K
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to protect third parties, particularly in the absence of evidence that the landlord regulated the type
or size of dog the tenant may have on the leused premises. Id

The provisions of the Pet Addendum on which Pendery relics may well show that Apex
and Camara desired to avoid collateral consequences to third parties arising from allowing dogs
on the leased premises, but they do not show that protecting third parties from any such
consequences was itself an end. Instead, it undoubtedly was a means to un end, the end being
protecting themselves from third-party claims like Pendery's. Regardless, merely including
common-sense provisions in a lease, such as requiring the tenant to keep pets on a leash and not
leave them outside unattended, does not amount to assuming a duty to protect third parties from
dog bites. If it did, the result would be absurd: lw1dlords that are so indifferent to pet-related
risks as to impose no restrictions on pets assume no duty to third parties, but landlords that are
careful enough to try to minimize pct-related risks through common-sense restrictions assume u
duty to protect third parties from pets. The law should not, and does not, penalize the exercise of
greater care of the kind exercised by Apex and Camara here, which did not even extend to
regulating the type or size of dogs allowed on the leased premises. Apex and Camara assumed
no duty to Pendery.
finally, even if Apex and Camara had assumed a duty to Pendery, there is no evidence
the duty was breached. The duty at issue, after all, is merely ''to perform the [voluntarily
undertakenj act in a non-negligent manner." Boots, 145 Idaho at 395, 179 P.3d at 358. The
voluntarily undertaken act-the act Pendery says Apex and Camara undertook with the intent to
protect third parties--is imposing contractual restrictions on having pets on the leased premises.
Pendery does not even posit a theory on which Apex and Camara negligently contracted with
Read's husband with respect to the choice of pet-related restrictions imposed in the Pct
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Addendum. She does not identify any better, more protective provisions that ought to have been
included in the Pet Addendum, had Apex and Camara drafted and negotiated it non-negligently.
Her "assumed duty" theory-in essence, that by trying to mitigate pet-related risks with lease
provisions, a landlord becomes strictly liable for bites inflicted by a tenant's dog-is simply
nonsensical.
For these reasons, Apex and Camara are entilled to summary judgment uguinst Pendcry)s
"assumed duly" claim.
Accordingly,
TT IS ORDERED that Pendcry's (implicit) motions to amend her complaint arc granted.
Within 10 days of the date oflhis order, Pendery shall file an amended complaint, in which she

(i) names Apex as a defendant in place of the Doe defendant, and (H) asserts an ''assumed duty''
claim against Apex and Camara. In light of the surnmary-jud~1II1ent rulings memorialized below,
however, no party need answer the amended complaint.
IT IS FURTHER ORDERED that summary judgment is granted to Apex and Camara
against Pcndcry's pleaded '"negligence per se" claim and her to-he-pleaded "assumed duty''
claim. Summary judgment is denied to Pcndcry on those claims against Apex and Camara.
TT IS FURTHER ORDERED that, based on Read's consent, summary judgment is
granted to Pendery on the liability aspect of her "negligence per se'' claim against Read. The
damages aspect of that claim remains to be determined at trial.

Dated this

J.
1_ day of June 2015.
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CERTIFICATE OF MAILING

I hereby certify that on June

'J.J,2015, I mailed (served) a true and correct copy of

the within instrument to:

Jane C. Gordon

( ) U.S. Mail, Postuge Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
00,Facsimilc

PAR.KE GORDON
1150 W State St, Ste 300

Boise, ID 83702
Fax: (866) 472-0506

Robert W. Talboy

( ) U.S. Mail, Postage Prepaid

KELLY, TALROY & SIMMONS. PA

( ) Hand Delivered

380 E Parkcenter Blvd. Ste 200
PO Box856
Boise, ID 83701-0856
Fax: (208) 342-4344

( ) Electronic Mail
~ Facsimile

Michael A. Pope

( ) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
,Pq_Facsimile

ArrORNEY AT LA w
1000 SW Broadway, Ste 1080
Portland, OR 97205
Fax: (877) 294-9510
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CANYON COUNT'l\ OLERK
AGALLEGOS, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,
Plaintiff,
vs.
JAMES R. THOMAS, KATHERINE L.
THOMAS, ROMAN MAZNIK and
NATAL YAK. MAZNIK,
husband and wife,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2014-9957

MEMORANDUM DECISION
UPON DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT

The above-entitled matter came on for hearing on the 18th day of June, 2015, upon a
motion for summary judgment filed on behalf of Defendants Roman Maznik and Natalya K.
Maznik (hereinafter the "Mazniks"). Jed W. Manwaring, attorney at law, appeared on behalf of
the Plaintiff, Whitney L. Bright (hereinafter "Bright"). The moving Defendants were represented
by Michael A. Pope, attorney at law. Defendants James R. Thomas and Katherine L. Thomas
(hereinafter "Tenants") are not represented in this issue. The Court has considered the parties'
briefing and oral argument and hereby finds as follows.

I.

BACKGROUND

The facts surrounding the dog bite in this case are largely undisputed.

Defendants

Roman and Natalya Maznik are the owners of real property in Canyon County, Idaho, identified
as 813 Heartland Court, Nampa, Idaho (the "Property"). The Property includes a townhome unit
that the Mazniks rented out through their property management agent, Cashflow Management
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("Agent"), and its principal, Trina Neddo ("Neddo"). The Mazniks entered into a Property
Management Agreement with Agent sometime in the fall of 2005. Essentially, the agreement
provides that Agent is responsible for preparing the Property for rent, finding suitable tenants to
lease the Property, and managing all day to day operations in relation to renting the Property. In
April of 2009, Agent entered into a rental and pet agreement with Tenants.
During Neddo's deposition, she testified to "investigating" possible tenants and their
dogs, if they had one, prior to having them sign a lease. She said the investigation was primarily
to determine whether the tenant, and/or their dog, exhibited bad behavior in the course of former
leases. In this case, Neddo said she remembered calling Tenants previous landlord, but did not
remember hearing anything negative about them or their dog. Neddo said she had no reason to
believe Tenants' dog was ill behaved or dangerous.
On January 21, 2014, Bright was at the Tenants' residence for the purpose of determining
why they had fallen behind in their car payments and to consider repossessing Tenants' car.
Bright rang Tenants' doorbell for the purpose of addressing these issues with the Tenants. When
Tenants opened the door the dog exited the residence and bit Bright's forearm and inner thigh.
The dog tore through Bright's flesh, causing her to suffer injury and medical expenses.
Bright argues the Mazniks are liable for her injuries pursuant to per se statutory liability
under Idaho Code Section 25-2805(2), strict liability, and common law negligence. The Mazniks
move for summary judgment on the basis that as a matter of law they have no duty to protect
Bright from Tenants' dog.
II.

LEGAL STANDARD

Pursuant to Idaho Rule of Civil Procedure 56(c), summary judgment is proper if there is
no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.

Edwards v. Conchemco, Inc., 111 Idaho 851, 852, 727 P.2d 1279, 1280 (Ct.App.1986). Initially,
the movant must establish that summary judgment is proper by showing the absence of evidence
on an element that the nonmoving party will be required to prove at trial. Eliopulos v. Knox, 123
Idaho 400, 404, 848 P.2d 984, 988 (Ct.App.1992), Dunnick v. Elder, 126 Idaho 308, 311, 882
P.2d 475, 478 (Ct.App.1994). Such an absence of evidence may be established either by an
affirmative showing with the movant's evidence, or by a review of the nonmoving party's
evidence coupled with the argument that an element of proof is missing. Heath v. Honker's Mini-

Mart, Inc., 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Ct.App.2000).
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If the movant is successful, the burden then shifts to the nonmoving party to show a

genuine issue of material fact does in fact exist. Sanders v. Kuna Joint School Dist., 125 Idaho
872, 874, 876 P.2d 154, 156 (Ct.App.1994). The nonmoving party can meet his or her burden by
setting forth specific facts through depositions, discovery responses, or affidavits. Id., see
I.R.C.P. 56(t). It may not, however, "rest upon mere allegations in the pleadings ...." Boise
Mode, LLC v. Donahoe Pace & Partners Ltd., 154 Idaho 99,104,294 P.3d 1111, 1116 (2013).
In reviewing both parties' motions, the court must liberally construe all reasonable inferences

and controverted facts in favor of the nonmoving party. G & M Farms v. Funk Irrigation Co.,
119 Idaho 514, 517, 808 P.2d 851, 854 (1991); Sanders, 125 Idaho at 874, 876 P.2d at 156. The
trial court may not, however, weigh evidence or resolve controverted factual issues. American
Land Title Co. v. Isaak, 105 Idaho 600, 671 P.2d 1063 (1983). Additionally, ''the mere existence

of some alleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that there be no genuine issue of
material fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). If the evidence
reveals no disputed issues of material fact, then only a question of law remains on which the
court may then enter summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho,
138 Idaho 443,445, 65 P.3d 184, 186 (2003).

III.
I.

ANALYSIS

Count One: Negligence Per Se

A landowner may be liable under a theory of negligence per se where the landowner
violates a statutory duty. O'Guin v. Bingham County, 142 Idaho 49, 54, 122 P.3d 308, 313
(2005). Negligence per se is simply one manner of proving a common law negligence claim.
Ahles v. Tabor, 136 Idaho 393, 34 P.3d 1076 (2001). Idaho recognizes that statutes may define

the applicable standard of care owed, and that violations of such statutes may establish
negligence per se. Sanchez v. Galey, 112 Idaho 609,617, 733 P.2d 1234, 1242 (1986).
The effect of establishing negligence per se is to establish the first two elements of a
cause of action in negligence: duty and breach. Slade v. Smith's Mgmt. Corp., 119 Idaho 482,
489, 808 P.2d 401, 408 (1991). The Idaho Supreme Court set forth the following standard in
regard to a negligence per se action:
In order to replace a common law duty of care with a duty of care from a
statute or regulation, the following elements must be met: (1) the statute or

regulation must clearly define the required standard of conduct; (2) the statute
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or regulation must have been intended to prevent the type of harm the
defendant's act or omission caused; (3) the plaintiff must be a member of the
class of persons the statute or regulation was designed to protect; and (4) the
violation must have been the proximate cause of the injury.
O'Guin v. Bingham Cnty., 142 Idaho 49, 52, 122 P.3d 308, 311 (2005) (internal citations
omitted). Accordingly, "[n]egligence per se lessens the plaintiffs burden only on the issue of the
'actor's departure from the standard of conduct required of a reasonable man.' "Ahles v. Tabor,
136 Idaho 393, 395, 34 P.3d 1076, 1078 (2001) (quoting Restatement (Second) of Torts§ 288B
cmt. B (1965)). In such cases, the court adopts the requirements of the statute or regulation as the
standard of conduct of a reasonable person Steed v. Grand Teton Council of the Boy Scouts of
Am., Inc., 144 Idaho 848, 853, 172 P.3d 1123, 1128 (2007) (quoting Brizendine v. Nampa
Meridian Irrig. Dist., 97 Idaho 580, 548 P.2d 80 (1976)).
The interpretation of a statute is an issue of law over which courts exercise free review.
Aguilar v. Coonrod, 151 Idaho 642, 649-50, 262 P.3d 671, 678-79 (2011). Such interpretation
must begin with the literal words of the statute; those words must be given their plain meaning
and must be construed as a whole. Verska v. Saint Alphonsus Reg'[ Med Ctr., 151 Idaho 889,
893, 265 P.3d 502, 506 (2011). Therefore, the court should only seek extrinsic guidance from
legislative history and other sources where the statutory language is ambiguous. L & W Supply
Corp. v. Chartrand Family Trust, 136 Idaho 738, 743, 40 P.3d 96, 101 (2002).

If an ambiguity does exist within the statute, then the court may examine the statute's
language, the legislature's policy behind the statute, and the reasonableness of the legislature's
proposed interpretations. Kelso & Irwin, P.A. v. State Insurance Fund, 134 Idaho 130, 134, 997
P.2d 591, 595 (2000). In making this examination, however, courts should refrain from skewing
the statute in a way that would lead to absurd or unreasonably harsh results. Jasso v. Camas
County, 151 Idaho 790,798,264 P.3d 897, 905 (2011).
The statute at issue here, I.C. § 25-2805 (2), states:
Any dog which, when not physically provoked, physically attacks, wounds,
bites or otherwise injures any person who is not trespassing, is vicious. It shall
be unlawful for the owner or for the owner of premises on which a vicious dog
is present to harbor a vicious dog outside a secure enclosure. A secure
enclosure is one from which the animal cannot escape and for which exit and
entry is controlled by the owner of the premises or owner of the animal. Any
vicious dog removed from the secure enclosure must be restrained by a chain
sufficient to control the vicious dog.
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Persons guilty of a violation of this subsection, and in addition to any liability
as provided in section 25-2806, Idaho Code, shall be guilty of a misdemeanor.
For a second or subsequent violation of this subsection, the court may, in the
interest of public safety, order the owner to have the vicious dog destroyed or
may direct the appropriate authorities to destroy the dog.
I.C. §25-2805(2) (emphasis added). Whether Bright may seek protection under the statute is a
core dispute in this case. The Mazniks contend establishing the Tenants' dog is "vicious" is a
condition precedent to liability under the statute. The Mazniks further argue a dog is not vicious
until, without being provoked, it attacks, wounds, or bites a non-trespasser. This is the "every
dog gets one free bite" interpretation of the statute and effectively means a dog is only subject to
the statute's restrictions after it physically wounds someone. And, subsequently, the owner of the
dog or land on which the dog resides is only subject to liability if the dog physically wounds
someone a second time.

In the alternative, Bright argues whether a dog is a repeat biter is irrelevant as it pertains
to an owner's liability under the statute. In other words, Bright interprets the statute to
encompass, and thereby restrict, all dogs with a vicious demeanor. She contends her
interpretation is correct because the statute (1) does not require a property or dog owner to have
knowledge of a dog's prior attack, and (2) asserts a greater punishment for a second violation,
i.e. a second attack.
After listening to the arguments of both sides in this case, this Court finds that there are
two reasonable ways to read the statute as set forth above. Thus, there is an ambiguity. In that
event, pursuant to L & W Supply Corp. v. Chartrand Family Trust, this Court must look to the
reasonableness and the public policy behind the statute and legislative history. 136 Idaho 738,
743, 40 P.3d 96, 101 (2002).
In James v. City of Boise the Supreme Court of Idaho most recently interpreted LC. §252805(2) in its determination of whether the legislature intended to eliminate an officer's liability
under the statute for allowing a police dog to bite and hold suspects. James, No. 42053-2014 WL
2412189, at *21 (May 21, 2015). According to the Idaho Supreme Court, I.C. § 25-2808
eliminates an officer's liability under LC. §25-2805(2). Id. This is so, the Idaho Supreme Court
reasoned, because if an officer could be held liable under LC. §25-2805, " ... his or her dog could
only find, bite, and hold a criminal suspect one time. Once a police dog bit a suspect, the dog
could not be released from a chain to find or pursue another suspect." Id. In other words, the
MEMORANDUM DECISION UPON
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

240

5

Idaho Supreme Court is declaring that a police trained dog would be free of a chain from birth
and through training, but once it physically attacked someone it would be considered "vicious"
and chained. If the police dog escaped the chain for the first time and attacked somebody for a
second time, then the harmed party could seek relief under the statute. If the dog escaped the
chain for a second time and attacked somebody for a third time, then the harmed party could seek
relief under the statute and the dog could be "destroyed." This is the "every dog gets one free
bite" interpretation of the statute the Mazniks propose.
In addition to the James ruling, it is also helpful to look to the legislative history of LC.
§25-2805(2). In 1998, the statute was amended adding paragraph (2) to define a vicious dog and
to require control and provide penalties for failure to control a vicious dog. According to the
minutes from February 23, 1998:
Representative Hornbeck explained that House Bill 472 as amended, as
amended, [sic] requires, 'control of and provides penalties for vicious dogs. A
[sic] while out riding his bicycle, a man in Adams County was attacked by a
vicious dog. The dog had been reported earlier in another county, but had not
had a report filed in Adams county. This legislation would assist in keeping
vicious dogs off the street, and provides procedures to protect livestock guard
dogs.
Leg. Idaho, Local Gov't & Taxation Comm., at 2 (Monday, February 23, 1998). This legislative
history illustrates the intent that there is notice of the vicious nature of the dog evidenced from
reporting of prior incidents.

In support of the bill, Representative Hornbeck specifically

referenced a situation in which a dog had previously attacked. Our legislature seemed to
recognize "viciousness" as a condition precedent to liability, as did the Mazniks.
Interestingly, the State of Washington imposes liability on a dog owner regardless of the
former viciousness of the dog RCWA 16.08.040. Importantly, the Washington statute imposes
liability on dog owners, not the premises' owner. See Frobig v. Gordon, 124 Wash.2d 732
(1994); Deane-Gordly v. Willett, 162 Wash.App. 1029 (2011).

Washington Courts have

recognized important policy reasons for imposing liability on animal owners, but not on premise
owners - "[o]ur rule ... promotes the salutary policy in placing responsibility where it belongs,
rather than fostering a search for a defendant whose affluence is more apparent than his
culpability." Clemmons v. Fidler, 58 Wash.App. 32, 38 (1990).
In contrast, our legislature amended I.C. §25-2805(2) in 1998 making it unlawful for the
owner or for the owner of premises to keep a vicious dog outside a secure enclosure. Our
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legislature could have drafted a statute similar to Washington and have imposed liability
regardless of the former viciousness of the dog-but it did not. Finally, other states who do
impose liability regardless of former viciousness of the dog fail to extend liability to landlords.
See RCWA 16.08.040 (Washington); Cal. Civ. Code § 3342 (California); MCA 27-1-715

(Montana).
There is no evidence in the record that Murphy the dog has physically attacked or
otherwise bitten anyone prior to the current incident. Given this Court's reading of LC. §252805(2), the holding in the James case, and the legislative history set forth above, this Court
finds that the Mazniks are entitled to judgment as a matter of law on Bright's negligence per se
claim.
II.

Count Two: Liability for Domestic Animals

Rather than adopting a "strict liability'' cause of action, Idaho has "adopted a rule of law
lacking the ordinary care scienter requirement of negligence when owners of domestic animals
know of vicious tendencies." Boswell v. Steele. No. 41684, 2015 WL 1782330, at *5 (Idaho Ct.
App. Apr. 21, 2015). So, to be consistent with Idaho law, this Court will likewise interpret
Bright's strict liability claim as a claim of"Liability for Domestic Animals." Id. at *3.
In cases where a domestic animal is not trespassing, "the owner of domesticated animals
is not liable for injuries done by them, unless he is proved to have had notice of the inclination of
the particular animal complained of to commit such injuries, there being no presumption that
animals of that species are vicious or dangerous." Id. (quoting Ward v. Danzeizen, 111 Ill.App.
163 (Ill.App. Ct.1903)) (emphasis added). This rule relieves a plaintiff from having to prove a
dog owner failed to exercise ordinary care. Boswell, at *4. However, it does not relieve a plaintiff
from showing an owner knew or should have known of the particular animal's vicious or
dangerous tendencies. McClain v. Lewiston Interstate Fair & Racing Ass 'n, 17 Idaho 63, 79, 104
P. 1015, 1020 (1909).
In Braese v. Stinker Stores, Inc., the Court extended this duty to a store owner who
allowed dogs into her store. 157 Idaho 443, 337 P.3d 602 (2014). The Braese Court stated:
In the absence of statute to the contrary, an owner is liable for injuries caused
by a domesticated animal where the owner knew or should have known of the
animal's vicious or dangerous propensity.
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A store owner would also have a duty to protect its patrons from a dog that the
store owner knew or should have known was vicious or had a dangerous
propensity.

Id. at 446, 605 (internal citations omitted). In that case, a customer brought his dog into
the store on a collar and leash, "but [the dog's owner] was not holding the leash while he was at
the counter making a purchase." Id. at 444, 603. The dog was repeatedly jumping to put her front
paws on the counter, at which point the cashier would give her a dog treat. Id. While the dog's
owner was preparing to leave, the plaintiff handed the cashier payment for his goods-it was at
this point the dog "jumped up hitting [the plaintiff] in the chest with her front paws." Id. at 445,
604.
In its determination of whether allowing the dog's owner to bring his particular dog into
the store created an unreasonable risk of injury to members of the public who entered the store,
the Court looked to the store manager's deposition. The store manager said that to her
knowledge, there had not been any prior dog incidents at the store. Id. at 446, 605. She also said
that if a dog became uncontrollable or was not on a leash, she and the employees were instructed
to ask the dog's owner to take the dog outside of the store. Id. Lastly, she said that while the dog
was known to put her front paws on the counter, there was no evidence that her doing so created
an unreasonable risk of injury to any members of the public. Id. Consequently, the Court held
that because there was no evidence that either the store manager or cashier knew or should have
known the dog would jump up on customers, the store did not have a duty to protect the
customers from the dog. Id.
In its application of the test, the court in Boswell, supra, reversed the district court's grant
of summary judgment in favor of the defendant dog owner. No. 41684, 2015 WL 1782330, at * 1
(Idaho Ct. App. Apr. 21, 2015). The plaintiff in that case alleged the owner knew or should have
known the dog was vicious. Specifically, the plaintiff presented testimony that the dog had
previously bitten two other individuals, both of whom suffered injury evidenced by bleeding and
the need to clean the wounds. The defendant disputed plaintiffs claim, arguing that the prior
incidents were not bites, but rather protective nips. Ultimately, the appellate court concluded that
whether the incidents constituted "notice of vicious propensity" was a question for the jury and
therefore, the district court was wrong in granting defendant's motion for summary judgment.

Id., at *5.
MEMORANDUM DECISION UPON
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

243

8

The facts in this case are more similar to those presented in Braese. Bright has not
provided any material evidence that the Mazniks knew or should have known the Tenants' dog
had a vicious propensity. Nor has she provided any evidence indicating Tenants' dog physically
attacked, in any degree, anyone other than herself. Similar to the testimony of the store manager

in Braese, the Mazniks' property manager, Neddo, said that of the 13 years she has been
managing residential properties, approximately 90 percent of which were housed with tenants
and their dogs, she has never before had an incident with a dog. See Affidavit of Michael A.
Pope In Support of Motion for Summary Judgment, Exhibit C, Deposition Transcript of Trina
Neddo of Cashflow Management, P. 21-22. She also said that she had no reason to be concerned
Tenants had a Shepard. Id. at P. 30. Moreover, when asked by Bright whether she was concerned
Tenants had a breed of dog that the secret service uses to guard the White House, she replied that
she had no concern, and that breed of dog is probably a good, protective dog that would take care
of a family. Id. at P. 51.
Neddo said that in her duty of going door-to-door and collecting rent from tenants she
would see Tenants' dog and would hear it barking, but articulated every tenant's dog would bark
as she approached their respective houses. Id. at P. 63-64. Lastly, while she acknowledged that
Tenants had a "Beware of Dog" sign in their window, she also said that she could not remember
whether the sign was put up before or after the dog bite in question. Id. at P. 64-65. She further
said that even if it was up before the bite, it did not alarm her because a similar sign is typically
on her "single women's homes" for "false protection." Id. In sum, Neddo's statements make it
clear that she had no actual knowledge Tenants' dog was capable of attacking someone. Further,
Bright has failed to establish any evidence that Neddo was wrong in her belief, or that she should
have known the Tenants' dog had a dangerous propensity. As such, the Mazniks are correct in
that no issue of material fact exists as to whether they knew or should have known Tenants' dog
was capable of physically attacking somebody. This Court finds that the Mazniks are entitled to
judgment as a matter oflaw on Bright's liability for domestic animals claim.

III.

Count Three: Negligence

In Idaho, the elements of common law negligence are as follows: (1) the existence of a
duty, recognized by law, requiring the defendant to conform to a certain standard of conduct; (2)
breach of that duty; (3) a causal connection between the defendant's conduct and the resulting
injury; and (4) actual loss or damage. Boots ex rel. Boots v. Winters, 145 Idaho 389, 392, 179
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P.3d 352,355 (Ct.App.2008) (quoting Nation v. State, Dept. o/Corr., 144 Idaho 177, 189, 158
P.3d 953, 965 (2007).

i.

Common Law Negligence

Whether a duty exists is a question of law over which this Court exercises free review.
Freeman v. Juker, 119 Idaho 555, 556, 808 P.2d 1300, 1301 (1991). The Idaho Supreme Court

has specified various factors that may be considered in determining whether a duty exists:
[T]he foreseeability of harm to the plaintiff, the degree of certainty that the
plaintiff suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached to the
defendant's conduct, the policy of preventing future harm, the extent of the
burden to the defendant and consequences to the community of imposing a
duty to exercise care with resulting liability for breach, and the availability,
cost, and prevalence of insurance for the risk involved.
Turpen v. Granieri, 133 Idaho 244, 247, 985 P.2d 669, 672 (1999). In its analysis of whether the

store created an unreasonable risk of harm by allowing dogs into the store, the Court in Braese,
Supra, noted that "under common law, all dogs, regardless of breed or size, are presumed to be
harmless domestic animals." Braese v. Stinker Stores, Inc., 157 Idaho 443, 445, 337 P.3d 602,
604 (2014) (quoting 4 Am.Jur.2d Animals§ 75). It then went on to determine whether the store
had a common law duty to protect its customers from dogs on its property. In doing so, the Court
recalled deposition testimony from the store manager about why he allowed dogs in the store:
Stinker Stores did not have a policy preventing members of the public from
bringing dogs into its stores and that millions of customers enter its stores
every day. He also testified that there are many other retailers who allow dogs
into their stores. He said that during the last fifteen years, only one other
incident involving a dog had been reported to the corporate office of Stinker
Stores.
Braese, at 445, 604.

As set forth above, no material fact exists that Tenants' dog was a foreseeable harm.
Therefore, the presumption that Tenants' dog, like all dogs, is a harmless domestic animal has
not been rebutted. Moreover, similar to the statement made by the store manager in Braese,
Neddo stated in her deposition that "in Idaho a lot of people are animal lovers and it is difficult
to find a tenant that does not have a pet." Deposition of Trina Neddo, P. 17, lines 10-19, Exhibit
C, Affidavit of Pope. In Addition, Neddo said that of the 13 years she has been managing
residential properties, approximately 90 percent of which were housed with tenants and their
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dogs, she has never before had an incident with a dog. Id. at P. 21-22. For these reasons, Bright
has failed to provide evidence that allowing Tenants' dog on the property created an
unreasonable risk of harm to members of the public. Therefore, this Court finds that the Mazniks
are entitled to judgment as a matter oflaw on Bright's simple negligence claim.
ii.

Premises Liability

Under a theory of premises liability, only one having control of the premises may be
liable for failure to keep the premises in repair. Heath v. Honker's Mini-Mart, Inc., 134 Idaho
711, 713, 8 P.3d 1254, 1256 (Ct.App.2000). Therefore, a landlord may not be liable under a
theory of premises liability for third parties injured from activities taking place on the rented
property which in no way implicate the physical condition of the property." Boots ex rel. Boots v.
Winters, 145 Idaho 389, 393, 179 P.3d 352, 356 (Ct. App. 2008) (citing Turpen v. Granieri, 133

Idaho 244, 248, 985 P.2d 669, 673 (1999). In Boots, the Idaho Court of Appeals conceded that a
tenant's keeping of a dog on a landlord's preemies constitutes an "activity taking place on the
rented property;" therefore, a landlord owes no duty under a theory of premise liability to protect
third parties from a tenant's dog. Boots, at 393, 356. In accord, this Court finds that the Mazniks
are entitled to judgment as a matter oflaw on Bright's premises liability claim.
iii.

Assumption of Duty by Landlord

If one voluntarily undertakes to perform an act where a duty to do so did not previously

exist, a duty arises to perform the act in a non-negligent manner. Boots, at 395, 358 (citing Udy
v. Custer County, 136 Idaho 386, 389, 34 P.3d 1069, 1072 (2001)). The duty is limited to the

discrete episode in which the aid is rendered. Id.
In Jones v. Starnes, the Idaho Supreme Court held that the Boots court was correct in
holding a landlord did not assume a duty to protect third parties from his tenant's dogs. Jones v.
Starnes, 150 Idaho 257, 261-62, 245 P.3d 1009, 1013-14 (2011) (quoting Boots, 145 Idaho at

396, 179 P.3d at 359). The landlord in Boots secured a $100 pet deposit from the tenant. Id.
However, the court held that because the landlord did not collect the deposit with the intent to
protect third parties from the tenant's dog, the mere act of collecting did not assume a duty. Id.
In addition, the landlord inquired into the breed of tenant's dogs, but because there was no
evidence he restricted the type or size of the dogs tenant could keep, he did not assume a duty to
protect third parties from tenant's dogs.
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Here, whether the Mazniks assumed a duty to protect third parties from the Tenants' dog
depends upon whether they, through their Agent and Neddo, did either of two things: (1)
collected a pet deposit with the intent to protect third parties, and/or (2) whether they restricted
the type or size of dog Tenants' could keep on the property.
The pet agreement entered into by the Tenants and Neddo specifically states that a $300
deposit will be added to the resident/tenant's "security/cleaning deposit, any of which may be
used for cleaning, repairs, or delinquent rent when resident vacates. This added deposit, or what
remains of it when pet damages have been assessed, will not be returned to Resident." See
Affidavit of Pope, Pet Agreement, P. 1, clause 8, Exhibit B. The Pet Agreement also states that
the tenant agrees to "keep pet (sic) from causing any annoyance or discomfort to others and will
remedy immediately any complaints made through the Management." Id. at clause 6.
In Neddo's deposition, she talked about how she interprets that agreement. She was
asked, "Does the reason for the written approval of management [to have a pet on the property]
have anything to do with the safety of others around the animals," Neddo replied:
We would like to know what they are. And we also like to know-you know, I
wouldn't say safety as much as we don't want to have damage occur to the
property without our information. Or without permission from the owner. So
given that we haven't had any damage-or any personal injury cases occur
prior to now it hasn't been in the forethought. We typically are looking at
condition and the type of animal that would be moving into the residence. And
also collecting a pet deposit.
Affidavit of Pope, Deposition of Trina Neddo, P. 40, lines 12-24, Exhibit C (emphasis added).
Like in the Boots case, the mere act of collecting the pet deposit did not mean that a landlord
assumed a duty. The evidence in this case does not create an issue of fact that collection of a pet
deposit was for anything other than to protect against pet damage.
The remaining question to answer is whether a material issue of fact exits about whether
the Mazniks restricted the breed of dog a tenant could have on their property. In her deposition,
Neddo said "we would want to be probably more cautious of more aggressive breeds. That is
why we can decline people access if they have a dog that we wouldn't want to have in a
property. Or we wouldn't allow it." Id. at P. 41, lines 6-11. In regard to restricting breeds
allowed on the property, Neddo also said, "We will typically avoid aggressive breeds put into
homes where they share a backyard or share space with other people. Like they would occupy
the same area." Id. at P. 19, lines 15-24. When Neddo was asked what she considers an
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aggressive breed, she replied, "Typically Pit bulls and Rottweilers ... those are the two that we
watch for closely." Id. at P. 20, lines 1-5. However, there is nothing in her testimony that implies
that even Pit Bulls and Rottweilers were necessarily excluded by Neddo, just that she may pay
closer attention to considering whether these breeds should be allowed.
This Court cannot find that there is sufficient evidence in the record to support a finding
that the Mazniks assumed a duty to protect third parties from the Tenants' dog.
CONCLUSION

Based upon the foregoing analysis, it is the conclusion of this Court that the Mazniks are
entitled to summary judgment. Counsel for the Mazniks is directed to prepare the appropriate
judgment pursuant to I.R.C.P. 54 (a).

Dated this

11..fk day of July, 2015.

Thomas J. Ryan
District Judge
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,,,_/t1_./-1. ~
.. - - -

26
27

District Court Judge
28

Wayne E. Watson

Attorney at Law
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone:(907) 792-3801
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1

2

SUBMITTED BY:

3

Wayne E. Watson,
Attorneys for Defendants Roman Maznik and Natalya Maznik
1000 SW Broadway, Suite 1080
Portland OR 97205
(907) 792-3801

4
5
6
7
8

9

10
11

12

13

14
15
16
17

18
19
20
21
22
23
24

25
26
27

28

Wayne E. Watson

Attorney at Law
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone:(907) 792-3801

JUDGMENT OF DISMISSAL - 2
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1
2
3
4

5

CERTIFICATE OF MAILING

6
7

I certify that I served the JUDGMENT on the following named attorney by mailing to

8

said attorney a copy, contained in a sealed envelope, with postage paid, and addressed to said

9

10
11

attorney at his last known address and deposited in the post office at Anchorage, Alaska, on

1{c(1~ _

12

Jed Manwaring

13

Judy L. Geier

14

EVANS KEANE LLP
1161 West River Street, Suite 100
P.O. Box 959
Boise ID 83701-0959

15
16

17

Dated this

Z-

day of

ti~ .

, 2016.

18

19
20

21
22
23

24
25
26
27

28

Wayne E. WatBon
Attorney at Law
1000 SW Broadway, Suite 1080
Portland, OR 97205
Phone:(907) 792-3801

CERTIFICATE OF MAILING- 1
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Mar 21

20J 6 02:55PM Evans Keane
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page 1

F I A.!r$13.M.
MAR 2 1 20:~
CANYON coUNn' CL.ERK
AGALLEGOS, 0£:PUfY

Jed W. Manwaring,. Bar No. 3040
Christy A. Kaes, Bar No. 4852

EVANSKEANELLP
1161 W. River Street, Suite 100
P.O.Box959

Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
E-mail: jmanwaring@evanskeane.com
ckaes@,evanskeane.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,

Case No. CV2014-9957
MOTION TO RETAIN CASE

Plaintiff,

vs .
.JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

Pursuant to Rule 40, Idaho R. of Civil Proc. and in response to the Court's Notice of

Proposed Dismissal filed March 3, 2016, Plaintiff Whitney Bright, by and through her attorneys
of record, Evans Keane LLP, hereby moves the Court to retain the above case against Defendant

Thomases, both of whom have been defaulted on March 31, 2015 and on August 18, 2015,
respectively. Plaintiffs have this day filed a Motion for entry of Judgment, supported by the

Affidavit of Whitney Bright, as against Defendants James R. Thomas and Katherine L. Thomas
("Thomases"), joint and severally, for damages in the amount of $25,000, plus attorneys fees and
MOTION TO RETAIN CASE -1
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Mar 21

20J 6 02:55PM Evans Keane

e

page 2

345 3514

-f/

costs. Plaintiffs request that the Court enter the Judgment against the Thomases which will
effectively conclude the case.

DATED this

2.-( day of March, 2016.

EV ANS KEANE LLP

By~~~
Vlanwanng,OftheFirm

.

Jed
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thi~ "'2 f day of March, 2016, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

[] U.S. Mail
[] FAX
(907) 274-9431
[] Overnight Delivery
[ ] H~d Delivery
[~il

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@aJlstate.com

MOTION TO RETAIN CASE -2
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e

ORI Gt NJ!.

F I L E
t4JODP.M.

_ __.A.M.

MAR 2 1 2016
CANYON COUNTY CLERK
K BUTLER, DEPUTY

Jed W. Manwaring, Bar No. 3040
Christy A Kaes, Bar No. 4852
EVANS KEANELLP
1161 W. River Street, SuitelOO
P. O.Box 959

Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
E-mail: imanwaring@evanskeane.com
ckaes@evanskeane.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,

Case No. CV2014-9957
MOTION FOR ENTRY OF
JUDGMENT

Plaintiff,
vs.
JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATAL YAK. MAZNIK,
husband and wife,
Defendants.

Pursuant to Rule 55(b )(2), Idaho Rules of Civil Procedure, Plaintiff Whitney Bright, by
and through her attorneys of record, Evans Keane LLP, hereby moves the Court for entry of
judgment as against Defendants James R. Thomas and Katherine L. Thomas ("Thomases"), joint
and severally, for damages in the amount of $25,000, plus attorneys fees and costs. This Motion
is made and based upon the pleadings in this case including the Affidavit of Whitney Bright in
Support of Entry of Judgment filed concurrently.

MOTION FOR ENTRY OF JUDGMENT -1
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,.

Pursuant to Rule 55(b)(1 ), Idaho Rules of Civil Procedure, the defaults of Thomases have
already been entered in the form of Order of Default of James R. Thomas entered in this action
on March 31, 2015, and Order of Default of Katherine L. Thomas entered by this court on
August 18, 2015.
Sufficient evidence exists m Affidavit of Whitney Bright in Support of Entry of
Judgment in order to support the requested amount of damages, $25,000, against Thomases.
These damages include pain and suffering, mental distress, lost wages, loss of ability to perform
job, permanent scarring, medical expenses and future medical expenses.
As a result of this Court's Memorandum Decision Upon Defendants' Motion for

Summary Judgment dated July 17, 2015, Defendants Maznik and Natalya K. Maznik, husband
should be dismissed with prejudice in the form of Judgment, albeit over Plaintiffs continuing
objection and right to appeal.
A form of Judgment is submitted with this Motion. No hearing is requested unless the
Court requires it.
DATED this / ~ay of March, 2016.

EV ANS KEANE LLP

(
anwaring, Of the Firm
Attorneys for Plaintiff

MOTION FOR ENTRY OF JUDGMENT -2
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.
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this~ day of March, 2016, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

[trlJ.S. Mail
[] FAX
(907) 274-9431
[ ] Overnight Delivery
[] Hand Delivery

~wcM~
.

JedW~~ng

MOTION FOR ENTRY OF JUDGMENT -3
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ORIGINJt
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IA-~M
MAR 21 2016
CANYON COUNTY CLERK
K BUTLER, DEPUTY

Jed W. Manwaring, ISB #3040
EVANS KEANE LLP
1161 West River St., Ste.100
P. 0. Box9S9
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
E-mail: jmanwaring@evanskeane.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957

AFFIDAVIT

Plaintiff,
vs.
JAMES R. THOMAS, KATHERINE L.
THOMAS, AND ROMAN MAZNIK AND
NATALYAK. MAZNIK, husband and wife,

OF WHITNEY L
BRIGHT
IN
SUPPORT
OF
MOTION FOR ENTRY OF
JUDGMENf

Defendants.

STATE OF IDAHO
County of Ada

)
) ss.
)

Whitney L. Bright, being first duly sworn, deposes and says:

I.

I am the plaintiff in the above case, am over the age of 18 and have personal

knowledge of the facts set forth in this affidavit.

2.

On the evening of January 2i: 2014 at approx. 9:30 p.m., I approached the front

door of 813 Heartland Ct., Nampa, ID, the residence of James R and Katherine L. Thomas. I

was visiting for a business purpose to determine why Thomas was behind on vehicle payments
AFHDAVIT OF WHITNEY BRIGHT IN SUPPORT OF MOTION FOR ENTRY OF JUDGMENT- 1
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\'

and determining whether the vehicle should be repossessed. I knocked on the front door or rang
the doorbell. The porch light came on. Mr. Thomas opened the door behind which was a large
barking vicious dog. Thomas stepped back allowing the dog to charge out biting and tearing at
my left elbow causing unbearable pain and fear. I was on the walkway off the porch and turned
to run but the dog then attacked and bit my upper leg. My only escape was to run inside the
house. The viscous dog then began charging and biting at the door further intimidating me and
causing excruciating fear as I hid in the house until the dog was finally subdued and removed. This
experience was extremely painful causing an extraordinary amount of fear and distress. I was rushed
to the emergency room hospital and spent the evening in treatment for an ugly open wound on my

ann.
3.

At no time did I take any action to provoke the vicious dog. In fact, before the door

was opened, I had stepped back off the porch onto the sidewalk and away from the door. There was
no screen door on the property at 813 Heartland Court There was no secure enclosure at 813
Heartland Court to keep the vicious dog from escaping. There was no secure enclosure at 813
Heartland Court for which exit and entry of the vicious dog was controlled by the owner of the
premises or owner of the vicious dog.
4.

Attached as Exhibit 1 is a true and correct photograph of my arm taken at the

hospital. I suffered severe pain and fear as a result of the dog attack.

The policeman then

visited me in the hospital and asked questions. Attached as Exhibit 2 is a true and correct copy
of the Nampa Police Department, Officer Report for the Incident N 14-02315. Attached as
Exhibit 3 is a true and correct photograph of my permanent scar.
5.

I incurred medical expenses in the amount of $1,357.34 as a result of the attack.

Attached as Exhibit 4 are true and correct copies of my medical expenses to date. I estimate my
future damages to get the permanent scar treated and removed to be approximately $2,000
AFFIDAVIT OF WHITNEY BRIGHT IN SUPPORT OF MOTION FOR ENTRY OF JUDGMENT- 2
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including medical expenses and additional pain & suffering. At present I am unable to afford the
treatment but intend to obtain treatment for the scar when I am financially able.

I understand

that collecting any judgment amount against the Thomases will be questionable because they do
not have liability insurance.
In the time following the attack, I was unable to work at my other home health

6.

care job for approximately 3 days. I was also off 60 days from the repo work following the dog
attack because of pain, swelling, discomfort, and fear of approaching doors required for the job.
Eventually had had to leave the repo job because of the continuing fear of approaching a door as
required by the job. I estimate my total lost compensation from both jobs to be approximately

$3,400.
My claimed damages include medical expenses totaling approx. $1,357.34;

7.

estimated future medical expenses $2,000; 60 days off work losing approx. $3,420 in
compensation; ugly permanent disfigurement visible on her arm and upper leg, trauma, pain &
suffering, distress and future pain & suffering, general damage value estimated at $18,222.66, for
a total damage claim of $25,000.
DATED this

tE:b.

day of March, 2016~

SWORN BEFORE me this day J1lt_ of March, 2016.
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.
CERTIFICATE OF SERVICE

ll_

I HEREBY CERTIFY that on this
day of March, 2016, a true and con·ect copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

[t(G.s. Mail

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

(907) 274-9431
[ ] FAX
[ ] Overnight Delivery
[ ] Hand Delivery
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Nampa Police Department
Officer Report for Incident Nl 4-02315

Nature: AC Dog Bite
Location: 31542

Offense Codes:
Received By: D REGISTER
Responding Officers:
Responsible Officers: J BURNS
When Reported: 21:38:25 01/21 /14

Address:
Nampa TD 83686

How Received: 9

Agency: NPD

Disposition: CMP 02/01/ 14
Occurred Between: 21:38 :19 01/21/14 and 21 :38:25 01/21/14

Assigned To:
Status:

Date Assigned: **/**/* *
Due Date: **/**/**

Detail:
Status Date: **/**/**

Complainant:
Last:
DOB: **/**/**
Race:

Sex:

First:
Dr Lie:
Phone:

Mid:
Address:
City: ,

Alert Codes:

Offense Codes
Reported:
Additional Offense: ANPR Animal Problem

Observed: 2513 Dog Bite

Circumstances
BM88 Bias None
LT20 LOC Residence/Home
Responding Officers:
J BURNS
Responsible Officer:
Received By:
How Received:
When Reported:
Judicial Status:
Misc Entry:
Modus Operandi:

Unit:
395
J BURNS
D REGISTER
9 911 transfer
21 :38:25 01/21/14
NREC
395/LW

Agency:
Last Radio Log:
Clearance:
Disposition:
Occurred between:
and:
Description :

NPD
22:33:42 01/21/14 CMPLT
12 REPORT TAKEN
CMP Date: 02/01/14
21:38:19 01/21/14
21 :38:25 01/21/14
Method:

02/20/14
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Page 2 ofl

Officer Report for Incident N14-02315

Involvements
Date
01/21/14
01/21 / 14
01 /21 /1 4
02/ 14/1 4

Type
Name
Name
Name
DS

Description
BRIGH'l~ WHITNEY LYNN

Victim

HICKS, DAVID STEWART

Witness

THOMAS, JAMES R

Other

EVANS KEANE ATTORNEYS

RECS REQ-PENDING

02/20/14
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Officer Report for Incident N14-023 15

Narrative
to/JB 395
Report Narrative

Nampa Police Department

Report Number: N14-02315
Incident: Dog Bite
Date: 01-21-2014
Officers : Cpl. J. Burns/ 395
Related Report Number:
Route to: AC
Video:
Photos:
Audio:

Yes x
Yes x
Yes

No
No
No x

Location Stored: Spillman
Location Stored: Spillman
Location Stored:

On 01-21 - 2014 at approximately 2138 hours, I was dispatched to the area of
reference to a welfare check in that area.
Nampa Dispatch had
received a phone call from a female advising that one of her employees had just
been attacked by a dog and that she was on her way to an unknown hospita l .
Nampa Dispatch contacted St. Alphonsus Medical Center South in Nampa and
confirmed t hat our victim was at tha t hospital with a dog b i te .
I responded f i rst to the scene of the hospital and made contact with a ma l e
subject, David S. Hicks ·
) . David advised that he works for a
repossession company and was at
to speak with a gentleman who
was behind on his payments . David advised that he was there with t he female
v i ctim , Whitney L. Wright '
David sa i d while on scene he remained
in the vehicle while Whitney went up to the residence in an attempt to make
contact with the owner of the vehicle that was behind in payments. David said
that he observed the front lights of the residence come on after Whitney knocked
and at one point she began screaming advising that she had just been bitten by a
dog.
David said when Whitney came over to the vehicle he transported her to St .
Al phonsus Me d ical Cen ter South.
I t hen mad e con tact with Wh i tney in her hospital room.
I observed a large open
woun d on her left forearm area. Whi tney said she had gone to t he residence of
, ...,.
to speak with James R. Thomas
about being behind
on car payments . Whitney said she was standing at t~e door and rang the
doorbell a nd could hear dogs barking inside. Whitney said the porch light came
on and James answered the door. Whi t n ey said that she could see what appeared
to be a German Shepherd behind James trying to get past James as he spoke.
She
advised that the German Shepherd was finally able to get past James and that it
leaped at her and grabbed onto her arm. Whitney said the German Shepherd then
grabbed onto her leg on her left inner thigh. Whi t ney said she was able to use
the clipboard in her hands to hit the dog on the head and the dog then
disengaged and ran out int o the yard. Whitney adv i sed that it appeared to her
that the dog did not mean to bite her but that it was growl i ng during her
contact with James. Whitney advised that she actually ran into James ' s house in
an attempt to get away from the dog a n d that James was able to control the dog
at that time .
I then ma d e con tact with J a mes by p hon e ,

James adv ised t hat t he d og

02/20/14
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Page 4 of 7

in question is a full bred German Shepherd named Murphy who is 6 1/2 years old.
James told me that Murphy is "protec t ive trained" . James told me tha t Murphy is
current on his shots and that he is taken to River City Veterinary in Meridian.
James told me Mu rphy has never bitten anyone in t he past.
I took several digital images of Whi tney's injuries which were placed into
Spillman.
I advised both parties of the case report number and advised that I would be
forwarding this case to Animal Control for them to conduct follow u p .
End of report.

Responsible LEO:

Approved by:

Date

02/20/14
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Officer Report for Incident N14-02315

Supplement
Nampa Police Department

RC/sd
Report Narrative

Report Number: N14-02315
Incident: Dog Bite
Date: 01/29/14
Officers: ACO Duff
Related Report Number:
Route to : File
Video:
Photos :
Audio :

Yes
Yes~Yes

No x
No x
No x

Location Stored:
Lo~ation Stored :
Location Stored :

On 01/22/2014 I received a follow-up for a dog bite that had occurred the
previous date . My follow-up entailed making sure that the dog that bit the
victim, Whitney Bright, was vaccinated for rabies.
In the ma i n report it stated
that the dog was current on its rabies shot through a veterinary clinic called
River City Veterinarian in Mer i dian.
I did call the River City Veterinarian office.
They stated they did not have
any record of the German Shepard named Murphy getting vaccinations.
I then proceeded to call the dog owner, James Thomas, at
) . When I
spoke to James he stated that he gave the wrong veterinarian and that his dog
was actually seen at All Valley Vet in Meridian .
I did ca l l All Valley Vet in Meridian, and they stated that Murphy has never had
a rab i es shot through their clinic either.
I called James back and informed him that the dog was not current on its rabies
shots, and that he would have to keep the dog in a 10-day q u arantine.
I
explained that protocol to James . The dog wi l l be off his rabies quarantine on
Friday, January 31st and animal control will at that time ensure that the dog
has completed its rabies quarantine.
No further from this officer at th.i.s time .

02/20/14
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Supplement
ep/lo
Report Narrative

Nampa Police Department

Report Number: N14-02315
Incident : Dog Bite
Date : 02/01/ 1 4
Officer: L Osborn 838
Related Report Number :
Route to: File
Video:
Photos:
Audio:

Yes
Yes
Yes

No
No
No

X
X

X

Location Stored:
Location Stored:
Location Stored:

On 02/0 1 / 1 4 at approximately 1300 hours, I made contact with the owner of the
dog that bit. The owner was a James R. Thomas who resides at
I
was able to see the dog, a German Shepard named Murphy who was" in good health
and showed no signs of rabies. I then called Whitney L. Wright and left a
message on her voicemail stating the dog is Rabies free.
Nothing further.
Osborn 838

02/20/14
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Officer Report for Incident N14-02315

Name Involvements:
Victim: 331734
Last: BRIGHT

First: WHITNEY
Dr Lie:

DOB:
Race:

w

Sex: F

Witness: 331735
Last: HICKS
DOB:
Race: w
Sex: M
Other : 331736
Last: THOMAS
DOB:
Race: W

Sex: M

Mid: LYNN
Address:

Phone:

City: BOISE, ID 83713

First: DAVID
Dr Lie:
Phone:

Mid: STEWART
·:{,'
Address:
City: BOISE, ID 83705

First: JAMES
Dr Lie:

Mid: R
Address:

Phone:

City: NAMPA, ID 83686

02/20/14
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PATIENT ITEMIZED STATEMENT

Saint
Alphonsus
...
----·--~-----....

;.:

.-.~,~·,·······--··

~

.... , .....~ ...

Saint Alphonsus Medical Center Nampa, Inc.
A Member of Trinity Health
1512 12th AVE RD
Nampa, ID 83686
Customer Service Phone: 208-367-3514

BOISE NAMPA ONTARIO BAKER CITY

ENTITY

NAMPA

Acct#:

0106268194021

Admit Date:

01/21/2014

Guarantor:

BRIGHT, WHITNEY l

Disch Date:

01/22/2014

5308 N BLACK SPRUCE Pl

Patient:

BOISE
IC01 PLAN/ID:

PGE

ID

BRIGHT, WHITNEY l

83713-1428

5308 N BLACK SPRUCE PL
BOISE

MEDICAID HLTHY CONNECTION

ID

83713-1428

IC02 PLAN/ID:
Patienl Type:

DA-TE

CDM CODE

01/21/2014

10002730

DESCRIPTION.OF SERY!Cf:
CUNDAMYCIN CAP 150MG

01/21/2014

10013359

TMP-SMZ OS TAB 160/BOOMG

.

QTY

2

01/21/2014

22004650

ER TYPE A LEVEL 2

22012208

SKIN REPAIR LEVEL 1

AMOUNT
$9.50
$8.85

259

01/21/2014

EM

AREA TOTAL:

3

S18.35

$240.00
$883.00

450

AREA TOTAL:

Total Charges:

2

$1,123.00

5

$1,141.35

Total Ins Pay:

-$376.65

Total Patient Pay:

$0.00

Total OFC Recovery:

$0.00

Total Ins Adj:

-$764.70

Total OFC Adj:

$0.00

Total Patient Adj:

$0.00

Total Acct Bal:

$0.00

Total Agency Bal:

$0.00

Document Name: NA Patlent ltemlzed Statement for
Current Date:

Universe Name: RSWprod

04/22/2014

Page 1 of 1
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MAKE CHECKS PAYAB • T

FAMILY MEDICINE HEALTH CENTER
777 NORTH RAYMOND
BOISE, ID 83704

····-·

··---

··----

CAAONUMBEf'

CW#

S'GI.JATUAE

X

Address Service Requested

DATE

PAY THIS AMOUNT

04/28/2014 :

$120.00

l. PAGE #

PHONE # (208) 514-2500
OPTION ,

ACCT.#

I

1

16623

. SHOW
AMOUNT

!PAID HERE

$

·;f:VHill•I

14157*1 ********HHHJ-DIGIT 837

••• ,,,,,,,,,,•• ,h II 1111•1 •1 •••'1l l11 111 11 111 Il1 ll 1l1 1IJ ,1,1, 1111

11, 11, ,, .. ,1111,1t.1t11, 11111., ,••• h••I 11'1· h

I I •• , , , ,

.11_111, hI

Fami!Y. Medicine Health Center
777 N. Ra.Ymond St.
Boise, ID 83704-9251

Whi~Y- Lynn Br12ht
5308 N BLACK SPRUCE PL
BOISE ID 83713-1428
STATEMENT

0

Please check box if ab::, e address is incorrect and indicate
change(s) on reverse siae

DESCRIPTION

DATE

01/27/2014
01127/2014
Ol/27/2014
03/12/2014
03/19/2014
03/19/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014
04/22/2014

Current

120.00

PLEASE DETAC;., At;'.) RETUR~! TOP PORTION W!T-...:.

Whitney Lynn Bright(S5242-1 )/Crystal L Pyrak MD/4.77608
Location : The Family Medicine Residency of Idaho, Inc
Established Level Ill
.Physical or Mental Health Vlsi
.Physical or Mental Health Vlsl
Contractual W/0 Adjustment from DP
Contractual W/0 Adjustment from DP
Payment from DP
Contractual W/0 AdJustment from DP
Contractual W/0 Adjustment from DP
Contractual W/0 Adjustment liorn DP
Contraaual W/0 Adjustment.from DP
Conuaaual W/0 Adjustment from DP
·Contractual W/0 Adjustment from DP
Contractual W/0 Adjustment from DP
Contracmal W/0 Adjustment ftom DP
Contractuaf W/0 Adjustment l'rom DP
Contractuaf W/0 Adjustment from DP
Conrracwal WJO Adjustment from DP
Contractual W/0 Adjustment from DP
Contractual W/0 AdJustment from DP
Contractual W/0 Adjustment from DP
Contractual W/0 Adjustment from DP
Transfer from Insurance
-- -·-·-~··-------- .. --·-·~··'--·------ --·---

30 days

o.oo

60 days

0.00

90days

0.00

1"20days

0.00

Charges

Insurance

120.00

120.00

PAYI.IEN"

Balance

83.86
203.86203.86-

120.00
203.86203.86
203.86·
203.86

203.86
203.86·
120.00-

······-·-· -

Total·

--- ..

--. ····--· ''"····-·-·····-··- --203;so;;--

Charges

Insurance
Pending

Patient
Balance

120.00

0.00

120.00

120.00
..

-···-··

120,00

Total

Due

$120.00

EXHIBIT 4
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wa1greens
Page: 1
Confidential Patient Information

Report date/time: 02/23/2015 10:01 AM

Prescription Profile
01/22/2014 through 01/22/2014

Patient Info:

WHITNEY BRIGHT

Store Info: 455 SOUTH BROADWAY

5308 N BLACK SPRUCE PL

BOISE, ID 83702

BOISE, ID 83713-1428
Patient Phone:

-.

(208) 331-4187

(208) 871-1212

Date of Birth:

Gender:

F

Allergy Conditions:
Health Conditions:

None on File

Prescription

NUmber

1663836-04942

Medication

NDC

SULFAMETH/TRIMETHOPRIM 800/160MG TB

53746-0272-05

RPh

CLR

Prescriber

NEWHALL, J.

Your insurance saved you $11.99

Ins. Plan(s)

Date of

Claim Ref# (s)

Service

IDMED

I

Quantity

01/22/14

14.000

Price

-

0.00

00012120022301

279

------------------------------------------------Total Fillings: 1

1663837-04942

CLINDAMYCIN 300MG CAPSULES

63304-0693-01

CLR

NEWHALL, J.

Your insurance saved you $83.99

IDMED

I

Subtotal:

01/22/14

14.000

0.00

28.000

0.00

28.000

o.oo

00012120022701

Total Fillings: l

Total Scripts:

Subtotal:

2

Total Price:

Using generics saved you a total of
Using more generics could have saved you a total of

~

--...

Your insurance saved you a total of

:z:

Your cash quantity discount saved you a total of

ID

•

The Manager and Staff at Walgreens
Thank You For Your Patronage
For your convenience, this information is available online at www.walgreens.com
Ask our pharmacy staff for more information.

0.00
0.00
0.00

95.98
0.00

e

, .

l

•
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At_E_C1..M.

MAR 2 \ i016
Q~YON Q8YNTY CLERK
~,. CIIAWFeRB, at:BL!tt

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No. CV2014-9957

WHITNEYL. BRIGHT,

JUDGMENT

Plaintiff,
vs.

JAMES R. THOMAS, AND ROMAN
MAZNIK AND NATALYA K. MAZNIK,
husband and wife,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff Whitney L Bright is awarded judgment against Defendants James R. Thomas
and Katherine R. Thomas, in the amount of$25,000.00.
Further, the Complaint is dismissed with prejudice as to Defendants Roman Maznik and
Natalya K. Maznik pursuant to the Memorandum Decision upon Defendants' Motion for
Summary Judgment filed July 17, 2015.
DATED this

'2-~Jday of March, 2016.

THOMAS J. RYAN
District Judge

JUDGMENT-I
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.
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ) '1ay of March, 2016, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

Jed W. Manwaring
Evans Keane LLP
P.O. Box 959
Boise, ID 83701-0959

/u.s.Mail
[ ] FAX
(208) 345-3514
[ ] Overnight Delivery
[ ] Hand Delivery

~

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

U.S.Mail
[] FAX
(907) 274-9431
[ ] Overnight Delivery
[] Hand Delivery

Deputy Clerk

JUDGMENT-2
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ORIGlNA!t
Jed W. Manwaring, ISB No. 3040
Christy A. Kaes, ISB No. 4852
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
E-mail: imanwaring@evanskeane.com
ckaes@evanskeane.com

L E D

A.M. _ _ _P,.M.

APR 2 0 2016
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Whitney Bright -Appellant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WHITNEY L. BRIGHT,
Case No. CV2014-9957

Plaintiff- Appellant,
NOTICE OF APPEAL

vs.
JAMES R. THOMAS, KA THERINE L.
THOMAS,
Defendants, and
ROMAN MAZNIKAND NATALYA K.
MAZNIK, husband and wife,
Respondents.

TO:

THE ABOVE NAMED RESPONDENTS AND THEIR ATTORNEYS, AND
THE CLERK OF THE ABOVE-ENTITLED COURT
1.

The above-named Appellant, Whitney Bright, appeals against the above-named

respondents, Roman Maznik and Natalya K. Maznik, to the Idaho Supreme Court from the
Judgment of Dismissal entered on the 10th day of March, 2016, by the Honorable Judge Thomas J.
Ryan, presiding.

NOTICE OF APPEAL- I
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2.

The Appellant has a right to appeal to the Idaho Supreme Court, and the Judgment

of Dismissal described in paragraph 1 above is appealable pursuant to Rule 1 l(a)(6) of the Idaho
Appellate Rules.
3.

A preliminary statement of the issues on appeal which the appellant then intends to

assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal:
a. Whether the District Court on Summary Judgment liberally construed all
reasonable inferences and controverted facts in favor of the Plaintiff as required
on summary judgment;
b. Whether material issues of fact existed in the record upon which a fact-finder
could have relied to find liability against the landlord respondents; and

c. Whether the District Court erred in entering summary judgment against the
Plaintiff.
4.

Has an order been entered sealing all or any portion of the record? NO. If so, what

portion?

5.

(a)

Is a reporter's transcript requested? YES.

(b)

The appellant requests the preparation of the following portions of the

reporter's transcript in [ ] hard copy [X] electronic format [ ] both (check one): e.g.
(specific proceedings identified by date and title of hearing if less than a standard transcript is being
requested): HEARING JUNE 18, 2015 on Summary Judgment Motion.
6.

The appellant requests the following documents to be included in the clerk's record

in addition to those automatically included under Rule 28, I.A.R: IN ADDITION TO THOSE
ITEMS AUTOMATICALLY INCLUDED IN RULE 28, I.A.R., PLEASE INCLUDE THE
MOTION FOR SUMMARY JUDGMENT ALONG WITH ALL AFFIDAVITS (WITH
EXHIBITS) AND MEMORANDUM/BRIEFS FILED IN SUPPORT AND OPPOSITION OF
SUMMARY JUDGMENT.

NOTICE OF APPEAL-2

283

7.

Civil cases only. The appellant requests the following documents, charts, or pictures

offered or admitted as exhibits to be copies and sent to the Supreme Court: NONE.
8.

I certify:
(a)

That a copy of this notice of appeal has been served on each reporter of

whom a transcript has been requested as named below at the address set out below:
Name and Address: Reporter Kim Saunders, Chambers of Hon. Thomas J. Ryan, 1115 Albany St.,
Caldwell, ID 83605
(b)( 1) [X] That the clerk of the District Court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.
(b)(2) [ ] That the appellant is exempt from paying the estimated transcript fee because

(c)(l) [X] That the estimated fee for preparation of the clerk's or agency's record has been
paid;
(c )(2) [ ] That the appellant is exempt from paying the estimated fee for preparation of the
record because

--------------------------

(d)(l) [X] That the appellate filing fee has been paid; and
(d)(2) [ ] That the appellant is exempt from paying the appellate filing fee because

That service has been made upon all parties required to be served pursuant to Rule
(e)
20 (and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho Code).
Dated this 18th day of April, 2016.
EV ANS KEANE, LLP

By:
anwaring, of the Firm
Atto eys for Appellant, Whitney Bri

NOTICE OF APPEAL-3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 18th day of April, 2016, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:
[X]
[ ]
[ ]
[ ]
[ ]

U.S. Mail
Fax
Overnight Delivery
Hand Delivery
Email

Appeals Clerk
Kathy Waldemer
1115 Albany St.
Caldwell, ID 83605

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Reporter Kim Saunders,
Chambers of Hon. Thomas J. Ryan,
1115 Albany St.,
Caldwell, ID 83605

NOTICE OF APPEAL-4
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•
WHITNEY L. BRIGHT,

)
)
)
)
)

Plaintiff•AppelJant

v.
ROMAN MAZNIK and NATALYA K. MAZNI~
husband and wife.

)
).

NAY D9 2016
·.··

.

. . CAiiy~~

ORDER CO'NDITIONALL~ WALriEMER 0Ep
DISMISSING APPEAL
'
Supreme CourtI>ocket No. 44129-2QJ 6
. canyon County No. CV-2014-9957

)

JAMES R. THOMAS and KATHERINE L.

)
)
)
)

THOMAS,

)

and

)

Defendants.

)

A NOTlCE OF APPEAL was filed in the District Court on April 20, 2016, from the JUDGMENT
OF DISMISSAi., entered by Distriqt Judge ThomasJ. .Ryan and ffle stamped on :March 10, 2()J6. It ~
that a final judgment or ~er ·has not yet been entered in ·the District Court from which a Notice of Appeal
may be taken, pursuant to Idaho Rules of Civil Procedure 54(a); tb«efore~
IT HEREBY IS ORDERED that the abovo entitled appeal shall be CONDITIONALLY
DISMISSED as it appears nQt to be from a final judgment or order from which a Notice of Appeal may be

taken, pursuant to Idaho Rules of Civil ~ore. S4(a); however~ Appellant shall be ALLOWED
TWENTY-ONE (21) DAYS OF THE DATE OF THIS ORDER to. obtain a final judgment or, order from the
District Court pQl'$Ulnt to I.R.C.P. S4(a}. In: the event .Appellut is unable.-to obtain a final judgment or
order, pursuant to I.R.C.P. S4(a), Appellant shall file a RESPONSE with this Court ON OR BEFORE
TWENTY-ONE DAYS OF THE DATE OF THIS ORDER.

IT .FURTHER IS ORDERED that in the event proceedin15 in this ap~ continue, Appellant shall

immediately fiJe an AMENDED NOTICE OF APPEAL with the District Court Clerk; which shall
specifically state the District Court judgment or, order from which·the appeal is taken; and this appeal shall
be SUSPENDED pending

lOrder of this Court.

DATEDthis ' ·

dayofMay,2(H5.

cc:

Counsel of Record
District Court Clerk
Court Reporter
District.Judge Thomas .J. Ryan

14
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--.---·-·-P. M.

Jed W. Manwaring, ISB No. 3040
Christy A. Kaes, ISB No. 4852
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
E-mail: imanwaring@evanskeane.com
ckaes@evanskeane.com

CLEFlK

Attorneys for Whitney Bright -Appellant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,
Supreme Court Doc. No. 44129-2016
Plaintiff- Appellant,
vs.

Canyon Co. Case No. CV2014-9957

JAMES R. THOMAS, KA THERINE L.
THOMAS,

AMENDED NOTICE OF APPEAL

Defendants, and
ROMAN MAZNIKAND NATALYA K.
MAZNIK, husband and wife,
Respondents.

TO:

THE ABOVE NAMED RESPONDENTS AND THEIR ATTORNEYS, AND
THE CLERK OF THE ABOVE-ENTITLED COURT
1.

The above-named Appellant, Whitney Bright, appeals against the above-named

respondents, Roman Maznik and Natalya K. Maznik, to the Idaho Supreme Court from the
Memorandum Decision Upon Defendants' Motion for Summary Judgment entered on the 1?1h day
of July, 2015, the Judgment of Dismissal entered on the 10th day of March, 2016 and the Judgment
entered on the 24th day of March 2016, by the Honorable Judge Thomas J. Ryan, presiding.
AMENDED NOTICE OF APPEAL- I
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2.

The Appellant has a right to appeal to the Idaho Supreme Court, and the Judgment

of Dismissal described in paragraph I above is appealable pursuant to Rule l l(a)(6) of the Idaho
Appellate Rules.
3.

A preliminary statement of the issues on appeal which the appellant then intends to

assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal:
a. Whether the District Court on Summary Judgment liberally construed all
reasonable inferences and controverted facts in favor of the Plaintiff as required
on summary judgment;
b. Whether material issues of fact existed in the record upon which a fact-finder
could have relied to find liability against the landlord respondents; and
c. Whether the District Court erred in entering summary judgment against the
Plaintiff.
4.

Has an order been entered sealing all or any portion of the record? NO. If so, what

portion?

5.

(a)

Is a reporter's transcript requested? YES.

(b)

The appellant requests the preparation of the following portions of the

reporter's transcript in [ ] hard copy [X] electronic format [ ] both (check one): e.g.
(specific proceedings identified by date and title of hearing if less than a standard transcript is being
requested): HEARING JUNE 18, 2015 on Surmnar; Judgment Motion.
6.

The appellant requests the following documents to be included in the clerk's record

in addition to those automatically included under Rule 28, I.AR: IN ADDITION TO THOSE
ITEMS AUTOMATICALLY INCLUDED IN RULE 28, I.AR., PLEASE INCLUDE THE
MOTION FOR SUMMARY JUDGMENT ALONG WITH ALL AFFIDAVITS (WITH
EXHIBITS) AND MEMORANDUM/BRIEFS FILED IN SUPPORT AND OPPOSITION OF
SUMMARY JUDGMENT.

AMENDED NOTICE OF APPEAL-2
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7.

Civil cases only. The appellant requests the following documents, charts, or pictures

offered or admitted as exhibits to be copies and sent to the Supreme Court: NONE.

8.

I certify:
(a)

That a copy of this notice of appeal has been served on each reporter of

whom a transcript has been requested as named below at the address set out below:
Name and Address: Reporter Kim Saunders, Chambers of Hon. Thomas J. Ryan, 1115 Albany St.,
Caldwell, ID 83605
(b)(l) [X] That the clerk of the District Court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.
(b)(2) [ ] That the appellant is exempt from paying the estimated transcript fee because

(c)(l) [X] That the estimated fee for preparation of the clerk's or agency's record has been
paid;
(c )(2) [ ] That the appellant is exempt from paying the estimated fee for preparation of the
record because - - - - - - - - - - - - - - - - - - - - - - - - - - (d)( 1) [X] That the appellate filing fee has been paid; and
(d)(2) [ ] That the appellant is exempt from paying the appellate filing fee because

(e)
That service has been made upon all parties required to be served pursuant to Rule
20 (and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho Code).
Dated this 9th day of May, 2016.

EV ANS KEANE, LLP

(,JM

By:

,

waring, of t h e ~
for Appellant, Whitney Bright

AMENDED NOTICE OF APPEAL-3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of May, 2016, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:
[X]
[ ]
[ ]
[ ]
[ ]

U.S. Mail
Fax
Overnight Delivery
Hand Delivery
Email

Appeals Clerk
Kathy Waldemer
1115 Albany St.
Caldwell, ID 83605

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Gary L. Montgomery

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Reporter Kim Saunders,
Chambers of Hon. Thomas J. Ryan,
1115 Albany St.,
Caldwell, ID 83605

12550 W. Explorer Dr., Ste 100
Boise, ID 83713

AMENDED NOTICE OF APPEAL-4
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_F_I_Jr.SDE,.M.
Jed W. Manwaring, ISB No. 3040
Christy A. Kaes, ISB No. 4852
EVANS KEANE LLP
1161 West River Street, Ste. 100
P. 0. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile:
(208) 345-3514
E-mail: imanwaring@evanskeane.com
ckaes@evanskeane.com

MAY 2 h2016

Attorneys for Whitney Bright -Appellant
IN THE SUPREME COURT FOR THE STATE OF IDAHO
WIDTNEY L. BRIGHT,
Supreme Court Doc. No. 44129-2016
Plaintiff- Appellant,
vs.

Canyon Co. Case No. CV2014-9957

JAMES R. THOMAS, KA THERINE L.
THOMAS,

APPELLANT'S RESPONSE TO
CONDITIONAL ORDER OF
DISMISSAL

Defendants, and
ROMANMAZNIKANDNATALYAK.
MAZNIK, husband and wife,

Respondents.

On May 6, 2016, this Court entered an Order Conditionally Dismissing Appeal on the basis
that Appellant had not appealed from a final judgment. Appellant has filed an Amended Notice of
Appeal on May 10, 2016 correctly identifying the attached Judgment filed March 24, 2016 in the
trial court. Said final Judgment disposed of all claims for relief and parties in the case. This Court
should allow the appeal to proceed.

APPELLANT'S RESPONSE TO CONDITIONAL ORDER OF DISMISSAL -1
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Dated this 24th day of May, 2016.

EVANS KEANE, LLP

.
By:

.Man~~
eys for Appellant, Whitney Bright

APPELLANT'S RESPONSE TO CONDITIONAL ORDER OF DISMISSAL -2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of May, 2016, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:
[X]
[ ]
[ ]
[ ]
[ ]

U.S. Mail
Fax
Overnight Delivery
Hand Delivery
Email

Appeals Clerk
Kathy Waldemer
1115 Albany St.
Caldwell, ID 83605

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Gary L. Montgomery
12550 W. Explorer Dr., Ste 100
Boise, ID 83 713

[X]
[]
[ ]
[ ]
[ ]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery
Email

Reporter Kim Saunders,
Chambers of Hon. Thomas J. Ryan,
1115 Albany St.,
Caldwell, ID 83605

APPELLANT'S RESPONSE TO CONDITIONAL ORDER OF DISMISSAL -3
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MAR 2~ 2018
QANYON OOUNTY CL.ERK

T. CFIAWFOAD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

Case No. CV2014-9957
JUDGMENT

Plaintiff,

Plaintiff Whitney L Bright is awarded judgment against Defendants James R. Thomas
and Katherine R. Thomas, in the amount of $25,000.00.
Further, the Complaint is dismissed with prejudice as to Defendants Roman Maznik and
Natalya K. Maznik pursuant to the Memorandum Decision upon Defendants' Motion for
Summary Judgment filed July 17, 2015.
DATED this ;)

·2> day of March, 2016.

THOMAS J. RYAN
District Judge

JUDGMENT-I
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~iay of March, 2016, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

Jed W. Manwaring
Evans Keane LLP
P.O. Box 959
Boise, ID 83701-0959

_,,f1u:·s. Mail

Wayne E. Watson
1000 SW Broadway, Suite 1080
Portland, OR 97205
Email: wayne.watson@allstate.com

/(]~.S. Mail
[] FAX
(907)274-9431
[ ] Overnight Delivery
[ ] Hand Delivery

[] FAX
(208) 345-3514
[] Overnight Delivery
[ ] Hand Delivery

Deputy Clerk

JUDGMENT-2
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In the Supreme Court of the State of ldaha
.

J~

.J..Af:?~J

.

9.,_

JUNOi2oi
)
CANYON COUNry
) ORDER WITHDRAWING
I( "'ALDEMER, oe: ~K
) CONDITIONAL DISMISSAL

WHITNEY L. BRIGHT,
Plaintiff-Appellant,

v.

)

) Stp0me Court Docket No. 44129-2016
·) Canyon C~unty No. CV-2014-9957

ROMAN MAZNIK. and NATALYAK..
MAZNIK., husband and wife,

)
) RefNo. 16-244

Defendants-Respondents,

)
)
)
)
)
)
)

and

JAMES R. THOMAS and KATHERINE L.
THOMAS,

Defendants.

An ORDER CONDmONALLY D~MISSINO APPEAL was entered by this court on May

6, 2016. Therafter, APPELLANT'S RESPONSE TO CONDITIONAL DISMISSAL was filed on
May 24, 2016. Therefore, good cause appearing,

IT HEREBY IS ORDERED that tits Court's ORDER CONDITIONALLY DISMISSING
APPEAL be, and hereby is, WITIIDRAMi• and proceedings in this appeal are reinstated.
·IT FURTIIBR IS ORDERED that the Clerk's Record and Reporter's Transcgpt shall be
tiled on or before August 4, 2016~
DATED this

__3_ day of June, 2Q16.
ByOrderoftheSupremeCourt

cc:

Cowisel of Record
District Court Clerk

ORDER TO WITHDRAW CONDITIONAL DISMISSAL-Docket No. 44129-2016
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WHITNEY L. BRIGHT,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Appellant,
-vsROMAN MAZNIK, etal.,
Defendants-Respondents,
and
JAMES R.THOMAS, etal.,
Defendants.

Case No. CV-14-09957*C
CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled case was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including all documents filed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this 4th day of August, 2016.

,,,,

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: k ~~ Deputy
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF CANYON
WHITNEY L. BRIGHT,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Appellant,
-vsROMAN MAZNIK, etal.,
Defendants-Respondents,
and
JAMES R.THOMAS, etal.,
Defendants.

Case No. CV-14-09957*C
CERTIFICATE OF EXHIBITS

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
are being sent as exhibits:

NONE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this 4th day of August, 2016.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: ~J~~
Deputy
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF CANYON
WHITNEY L. BRIGHT,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Appellant,
-vsROMAN MAZNIK, etal.,
Defendants-Respondents,
and
JAMES R.THOMAS, etal.,
Defendants.

Supreme Court No. 44129-2016
CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record and one copy of the Reporter's Transcript to each party as follows:

Jed W. Manwaring, ISB No. 3040, EVANS KEANE LLP
1161 West River Street. Ste. 100, PO Box 959, boise, Idaho 83701-0959
Gary Montgomery, MONTGOMERY LAW
13965 W. Chinden Blvd. Ste. 115, Boise, Idaho 83713
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this 4th day of August, 2016.
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CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By: K (._,A.../~
Deputy
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TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720

DOCKET NO. 44129
(

(WHITNEY BRIGHT,
(
( vs.
(

_____________

(ROMAN MAZNIK, etal.,
(

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on July 11, 2016, I lodged O & 3 transcripts of 39
pages in length, consisting of a Motion for Summary Judgment, 06-18-15, in the
above-referenced appeal with the District Court Clerk of the County of Canyon
in the Third Judicial District.

Kimberly R. Hofkins, RPR, CSR #703

7-11-16
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